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Dear PlanSA
Please find attached:
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and
2. Submissions also comprising a letter, planning reports and opinion from Mr Botten, sent to the Minister in
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Geof Bone
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__________________________________________________________________________________
SUBMISSION TO THE MINISTER FOR PLANNING & LOCAL GOVERNMENT - DRAFT PLANNING CODE
as it affects
ECONOMICALLY STRANDED PRIVATE VACANT LAND
located within an “Institutional & Recreational” area of the Hills Face Zone of the Marion
Development Plan
at
Lot 201, 7 Majors Road, O’Halloran Hill, by proprietor N J Hurley.

Background
The subject property comprises a substantial vacant land holding located in the Hills Face Zone at
O’Halloran Hill. This land has been in the family of Mr N J Hurley (Hurley family) since 1984, and
largely due to the long-standing Hills Face Zone restrictions for permanent residential
accommodation for more than one dwelling, remains vacant and underutilised. It is effectively
economically stranded and now abandoned by the Draft Planning & Design Code.
The Hurley Family have made many attempts over the decades to establish an economic use for the
land, all whilst adjacent land has been established for major institutional uses such as the former
O’Halloran Hill TAFE, and now occupied by a private school.
For many years O’Halloran Hill represented a renowned gateway to the south coast, most notably
well prior to the opening of the Southern Expressway, and the Ocean Boulevard and Lonsdale Road
arterial road link with Brighton Road. It features an elevated open hilltop plateau, a place that at that
time signified the gateway to the southern surf and recreational beaches beyond the then limits of
the metropolitan area at Darlington, located to the south at the bottom of O’Halloran Hill. The old
South Road hill climb out of Darlington, was signified by the Victoria Hotel, which provided a place of
refreshment and recovery for the traveller. It is a unique place in the minds of South Australians, a
place of significant interest to its citizens with future potential for uses that equal this long-enjoyed
identity.
The Subject Property
The subject property comprises approximately 8.424 hectares with a wide frontage of some 191
metres to Majors Road at O’Halloran Hill. Topographically it occupies a wide flat plateau at some
194-196 metres above sea level, before the land falls south to the metropolitan area well beyond its
boundaries. The land is not visible from the Adelaide plains.
It contains remnants of the former Starline Drive-in Theatre, scattered planted tree lines and a 1.3
hectare triangular stand of regrowth vegetation on its northern boundary. It was one of only 15
drive-ins established in the mid to late 1950’s, ultimately closing at the end of this cultural era in
April 1984. Following this use the land was utilised by Mitsubishi Motors for open area car storage.
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Figure 1: Site Boundary overlayed on aerial of the Subject Property

The site surface has been extensively altered by the drive-in land use. The soils consist of Black Earth,
BE classification, some of which was used for Adelaide Oval surface. There is also surface fill material
across the site of some 0.8 metres depth, presumably for drive-in theatre mounds. Fill material
consists of dolomite and quarry waste and gravelly sand and sandy clays. Carefully engineered
structures are required for building in this soil profile.
The property is presently vacant and underutilised. Vegetation is planted and features along fence
lines and a stand in the north east corner.
Approved Land Uses
The following history of approved, but undeveloped land, is indicative of the value then placed on
the use of the property for tourist accommodation purposes and the struggles of the land owners.
•

1989, Approved for a Caravan park and golf driving range including managers residence,
kiosk and car parking>

•

1991, Approved for a 350-site tourist accommodation caravan park.

•

1996, Tourist Accommodation for 209 cabins approved by Marion Council but refused by the
Development Assessment Commission.

•

1998, Marion Council consent achieved for 176 tourist accommodation sites for cabins.

•

2001, Approved for 176 Sites per plan below.
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Figure 2: Approved Development Site Plan 2001

The tourist accommodation uses have not progressed because of the planning conditions restricting
permanent accommodation of the approved cabins and camp sites. It has not been enough that the
cabins themselves are capable of relocation, or exist on short term leases, to address the
requirement for impermanence within these approved developments.
The Locality
The locality contains a private college and the former Onkaparinga TAFE to the west, with land to the
east previously occupied by the Starline golfing range. TAFE O’Halloran Hill was closed by the State
Government in 2014 and the TAFE improvements are now occupied by the IQRA Islamic College, a
Reception to Year 12 school. Other facilities include a centre for the Riding for the Disabled
Association SA facility (RDSA) further to the west. It is notable that RDSA is a registered NDIS
provider giving opportunities for people with disabilities to enjoy a safe, healthy, therapeutic and
recreational sport using horses.
Further again to the west is a proposed a new international standard MNX track to be named the
‘Sam Willoughby International BMX Track’. The State Government has just announced that it would
invest $2 million on a world-class facility to attract major competitions that could run to UCI
standard.
Majors Road divides the locality, experiencing significant through traffic estimated by DPTI to be in
excess of 13,000 vehicles per day. The locality is generally without permanent residents that provide
public surveillance consequently private properties are subject to vandalism and theft when
unattended.
Draft Planning & Design Code Provisions
The Planning, Development and Infrastructure Act 2016 (PDI Act) was assented to by Parliament in
2016. Since then its provisions are being brought into operation incrementally. This new Act provides
for the establishment of the Planning and Design Code. That code, when fully operational will
replace the Development Plan that is established under the Development Act. Presently all phases of
the code, but for the phase relating to the urban areas (including the subject property), have been
established. Although the urban areas phase was released for public comment back in October 2019
3
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the State Government has been carefully considering submissions received by the public and its
position regarding this phase of the Code. Accordingly the timing of this submission is opportune. It
also presents an opportunity for the thrust of this submission to be measured against the objects of
the new Act as set out in Section 12.
In terms of the objects of that Act I note, and comment, as follows.
12—Objects of Act
(1) The primary object of this Act is to support and enhance the State's liveability and
prosperity in ways that are ecologically sustainable and meet the needs and
expectations, and reflect the diversity, of the State's communities by creating an
effective, efficient and enabling planning system, linked with other laws, that—
The primary object is to “enhance the State’s liveability and prosperity” with an “enabling planning
system”. This economically stranded land needs such urgent attention.
(a) promotes and facilitates development, and the integrated delivery and
management of infrastructure and public spaces and facilities, consistent with
planning principles and policies;
Land in this condition would also benefit from a system that recognises its underutilised and abandoned
circumstances, and which promotes and facilitates suitable development.
(2) In association with the object referred to subsection (1), the scheme established by
this Act is intended to—
(c) promote certainty for people and bodies proposing to undertake development
while at the same time providing scope for innovation; and
The stranded circumstances of this forgotten parcel would also benefit from the establishment of policies
which promote development of the land, indeed policies, which due to a sterilised site, require innovative
solutions.
(g) promote cooperation, collaboration and policy integration between and among
State government agencies and local government bodies.
The location of the land in proximity to Glenthorne National Park would also benefit from
cooperation, collaboration, and policy integration between the Ministers responsible for Sport and
Recreation and Planning to innovatively enable complementary land use.
Hills Face Zone
The draft Planning & Design Code (PDC) maintains the properties existing Hills Face Zone designation
in its transfer or conversion of the current Development Plan Objectives to PDC Desired Outcomes.
These are;
Desired Outcome 1 maintains the limitations on development to:
… low-intensity agricultural activities and public and private open space. It provides
that the natural character of the zone will be preserved, enhanced and re-established
to:
(b) provide a natural backdrop to the Adelaide Plain and a contrast to the urban area;
(c) preserve biodiversity and restore locally indigenous vegetation and fauna habitats
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close to metropolitan Adelaide;
(d) provide for passive recreation in an area of natural character close to the
metropolitan area; and (e) provide a part of the buffer area between metropolitan
districts and prevent the urban area extending into the western slopes of the Mount
Lofty Ranges.
Formerly non-complying development is now called “restricted development”, excluding uses such
as:
•
•
•
•
•

Caravan and tourist park
More than one dwelling
Educational establishment
Land division
Residential flat building.

The consequences of restricting these land uses, and land division, is to sterilise the property from
previously sought future uses, and those potential uses described further in this report.
Potential Occupation by Future Performance Assessed Development
The definitions in Part 7 of the Planning and Design Code identify three potential Code described
land uses. Tourist accommodation, a residential park and a retirement village are performance
assessed development, that is they are not restricted development. Their application to the subject
property however presents the following difficulties.
Tourist Accommodation
Means premises in which temporary or short-term accommodation is provided to
travellers on a commercial basis.
Tourism facilities, although not restricted by definition, are sufficiently limited by stringent desired
outcomes to effectively limit those uses to low scale, nature-based activities. This leaves little or no room
for economic activities of any meaningful scale.
Approvals proposed and approved by Marion Council in the past are of a similar kind to a residential park,
which is defined as:
Residential Park
Means a residential park operating under the regulatory framework of the Residential
Parks Act 2007.
The Residential Parks Act 2007 provides the following interpretation of a residential park.
residential park means an area of land used or intended to be used in either or both of
the following ways:
(a) as a complex of sites of dwellings in respect of which rights of occupancy are
conferred under various residential park tenancy agreements, together with common
area bathroom, toilet and laundry facilities and other common areas;
(b) as a complex of sites in respect of which rights of occupancy are conferred under
various residential park site agreements, together with common areas (which may,
but need not, include bathroom, toilet and laundry facilities);
Whilst a residential park is not restricted in the HFZ it is nevertheless very limited by the zone’s low
scale open nature character principles.
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Within the Residential Parks Zone provisions of the Code residential parks are also narrowed to a
limited range of low-scale, long-term and short-term accommodation according to performance
outcome 1.1 below.
Residential Parks Zone
Desired Outcome (DO)
DO 1 Affordable housing opportunities, and associated small-scale services and
facilities, in an open landscaped setting.
Land Use and Intensity
PO 1.1 A limited range of low-scale, long-term and short-term accommodation
predominantly in the form of caravan and camping sites, cabins and transportable
dwellings
Whilst caravan and cabin sites of the nature of a residential park have been supported by the Marion
Council in the past, the above definitions are of little assistance in establishing a critical mass of
economic residential park development.
A retirement village, called a retirement facility, is also one use that is not restricted in the PDC HFZ.
It is defined as:
Retirement Facility
Means a facility operating under the regulatory framework of the Retirement Villages
Act 2016.
The HFZ natural character desired outcome also limits retirement development density. A caravan
and tourist park, as defined below, is restricted development in the HFZ and is limited in any event to
provision of short-term accommodation.
Caravan and Tourist Park
Means land used to provide short-term accommodation in caravans, recreational
vehicles (RVs) cabins, tents and other similar demountable forms of shelter in a
managed setting.

Figure 3: Existing Zone Settlement Pattern and Boundaries
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Figure 4: Proposed PD Code Zone Site Identification Map

Great Southern Urban Forest Project
Land zoning at O’Halloran Hill has languished for many years, apparently without review. However, in
recent times local and state governments have been pursuing options for the utilisation of tracts of public
lands and open space in the region of O’Halloran Hill. I understand that in 2005 Marion Council and
community initiated discussions between Planning SA, Dept Environment and Heritage and City of Marion
leading to the desired establishment of a metropolitan open space network that broadly encompassed
public and private land in the HFZ and MOSS zones north of Darlington.
In time the project achieved the support of the State Government and the City of Marion for a long-term
strategy envisaging the establishment of a Great Southern Urban Forest (GSUF). The land proposed to be
incorporated in this area are those areas largely restricted as part of the Hills Face Zone and Primary
Productions Zones encapsulated in the Metropolitan Open Space System.
It is evident that the project did not address the economic use of private land holdings in this area, instead
embracing only public use areas with concepts that focus on revegetation, habitat re-establishment, trails
and outdoor recreation facilities, all administered by public co-operation policies of consistency in
approaches, a public partnership and community engagement.
Glenthorne National Park
The Great Southern Urban Forest initiative led to the creation of the Glenthorne National Park project
intended to preserve and revitalise existing open space in the southern suburbs, notably with the objective
of establishing a “thriving environmental and recreational precinct for the whole community”.
The applicable website says that the former Glenthorne Property, selected in London by Major O’Halloran
in 1835-36, which is located on land south of the subject property, was proclaimed as part of Glenthorne
National Park (Ityamaiitpinna Yarta) on 28th May 2020.
The Glenthorne National Park Master Plan recognises the role private development can perform. Page 19,
Section 4.4.1 - Integrated Planning & Development, States that the master plan proposes to improve
physical connections between important open space areas including between existing state governmentowned land, potential future state and local government-owned land and select privately-owned land
(subject to negotiations) to enhance the regional network of open space.
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Further, Page 28 of the Master Plan in Section 4.8. Commercial Partnerships, states that commercial
partnerships may be considered and will be determined based on the value that they can add to both the
environment and the community, concluding that any development proposal shall be reviewed against how
successfully the proposal aligns with the master plan’s vision and guiding principles.

Figure 5: Glenthorne National Park – Subject Property outlined in red.

The Glenthorne Park initiative contemplates embracing select privately-owned land (subject to
negotiations) to enhance the regional network of open space and establishing commercial partnerships
that may be considered on the value that they can add to both the environment and the community, all
subject to how successfully a proposal aligns with the master plan’s vision and guiding principles. In Section
4.8.1, Tourism Opportunities, nature-based tourism is proposed to be the focus for generating activity
within the new national park, an initiative to which the subject property may also respond.
Desired Private Uses
N J Hurley and family believe that there are several particular special future uses that should be considered
for this property, and they include:
1. Youth care accommodation and treatment for the catastrophically injured.
Reason: The site is centrally placed between the metropolitan area and the cities southern suburbs
close to families where many injured reside. The property uniquely provides a generous landscape
setting to assist patient recovery.
2. Specialist accommodation for dementia patients and their families.
Reason: The site is centrally placed to its market of ageing middle ring metropolitan suburbs.
Compared to the high cost of land in the metropolitan area the property has the site area capacity
to provide accommodation facilities for city and country people with family members requiring
treatment, and for their 24-hour carers. This accommodation model is designed to keep partners
8
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together outside of the traditional hospital style nursing home care, in a safe and comfortable place
for the family generations who are affected. Elements include dementia care independent living
residences, on site partners accommodation, childcare facilities for grandchildren with a range of
activities including, village shop, barbecue’s, golf putting range and community veg garden to name
a few.
3. Recreation for medical patients rehabilitation needs.
Reason: Compared to the high cost of land in the metropolitan suburbs the property has the
capacity to provide areas for outdoor recreation and recovery activities, such as vegetable and
ornamental gardening, and nature conservation within and associated with adjoining national
parks, all in a healthy open landscape environment.
4. Specialist geriatric services.
Reason: For all the above reasons the property also suits the accommodation of specialist services
that will wish to leverage the health benefits of the sites open landscape environment and
metropolitan accessibility.
5. On-site residential respite for carers accommodation near to on-site treatment services.
Reason: The combined use of portions of the land for families and carers of the young and the
aged, assists the delivery and viability of the accommodation component.
6. Private sector tourist accommodation facilities for the region and associated with Glenthorne Park.
Reason: The progressive development of Glenthorne National Park will attract service providers in
the nature-based tourism sector. Private property located so close to its hub facilitates its early
provision without compromise to national park public use objectives.
7. On-site storage facilities for dementia patients and retirees.
Reason: To provide storage space for residents most cared for belongings, providing comfort that
residents items are easily accessible and secure.
8. Local activity centre comprising local scale supermarket, specialty shops, café a community centre
and childcare.
Reason: To support on site residents, carers, staff, and tourists visiting Glenthorne National Park.
New Zone, Subzone or Overlay Area
Section 66 of the PDI Act provides for key provisions about its content. In subsection (2) it provides as
follows:
(2) In particular, the Planning and Design Code will—
(a) incorporate a scheme that includes the use of zones, subzones and overlays; and
(b) specify policies and rules that will—
(i) govern the use and development of an area within a particular class of zone; and
(ii) in relation to a subzone, set out additional policies or rules relating to the character of a
particular part of a zone; and
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(iii) address specified or defined issues that may apply in any zone or subzone (or a part of
any zone or subzone), or across zones or subzones, depending on the circumstances
(overlays); and
(iv) support the adaptive re-use of buildings and places in cases determined to be
appropriate under the Planning and Design Code;
The PDI Act then provides for two potential mechanisms for this land, that of the creation of subzones, such
as the establishment of a subzone of the Hills Face Zone, or a special area called an overlay to address
specified issues. It is submitted that this approach is necessary to, as in (b) above, support the adaptive
reuse of this abandoned land.
To provide the maximum opportunity for policy to promote innovative uses the privately held land,
including the subject land, to the north of Glenthorne Park and Majors Road requires the adoption of
wider, more tailored desired outcomes, perhaps based on the existing HFZ model, which could be modified
to encourage rather restrict potential land uses. Whilst the extent of a new zone, or adoption of revised
principles, and its boundaries are not conclusive in this report, it is considered that a “subzone or overlay
area” could be established that embraces both private and public lands, as shown in Figure 5, to provide
the greatest potential for economic development appropriate to this locality.

Figure 6: Potential O’Halloran Hill Face Zone, Character Overlay or Designated Area

The rules of interpretation state that the Planning and Design Code may designate a zone, subzone, overlay
or identify other areas for certain purposes. It establishes in Part 3, Overlays and in Part 5, Designated
Areas that reference a relevant zone, subzone or overlay, or other area designated for defined purposes,
including limits to the extent of a designated area. All of this means that techniques using one or another of
these provisions may be applied to the subject area. Some examples already in use are designated areas
for:
•
•
•
•

Developments over $3m in the City of Charles Sturt and Port Adelaide.
Tourism developments over $3m on Kangaroo Island.
Developments in the Show Grounds.
Certain development in parts of City of Mitcham.
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The present Character Area Overlay, as a technique, seems particularly applicable to O’Halloran Hill, where
the following designated certain purposes are identified.
The Character Area Overlay
DO 1 Reinforce valued streetscape characteristics through contextually responsive development,
design and adaptive reuse that responds to the attributes expressed in the Character Area Statement.
PO 1.1 The form of new buildings and structures that are visible from the public realm consistent with
the valued streetscape characteristics of the character area.
PO 2.2 Encourage the adaptive reuse of buildings that complement the prevailing characteristics of
the locality, by enabling complementary changes to buildings to accommodate new land uses.
PO 5.2 Development maintains the valued landscape pattern and characteristics that contribute to the
character area, except where they compromise safety, create nuisance, or impact adversely on
existing buildings or infrastructure.

The key applicable outcomes in the Character Area Overlay are easily modified provisions which:
•
•
•
•

Reinforce streetscape characteristics through contextually responsive development.
Establish buildings and structures that are visible from the public realm consistent with the valued
streetscape characteristics.
Provide for adaptive reuse of buildings that complement the prevailing characteristics of the
locality.
Maintain the valued landscape pattern and characteristics that contribute to the character
area.

The Character Preservation District Overlay is also a potential technique applicable to O’Halloran Hill,
where the following designated purposes applicable to the land are identified.
The Character Preservation District Overlay
DO 1 Recognise, protect and enhance the special character of Character Preservation Districts.
PO 2.1 Development occurring at the edge of townships is sympathetic to the rural landscape and
reinforces a clear transition between townships and rural landscape through measures including: (a)
being of a low scale; (b) orientating residential development towards the rural area; (c) visual
separation from the rural area through landscaping and road reserves.
PO 2.2 Development contributes to and maintains the historic identity and character of townships
through appropriate: a) form; b) scale; c) siting; d) design; and e) landscaping.
PO 2.3 Adaptive re-use of rural structures and historic and/or character buildings to support their
preservation and ongoing contribution to the landscape.
PO 3.1 Preservation of existing natural features including topography, watercourses and mature trees.
PO 3.2 Buildings and structures do not interrupt views of the skyline through measures including being
sited below ridge lines.
PO 3.3 Buildings and structures harmonise with the natural features of the landscape and reinforces
the rural character through use of muted, neutral, non-reflective landscape colours on external
surfaces.
PO 3.4 Large buildings and structures sited and oriented to minimise their visual bulk, particularly if
close to roads or in open settings where there are no other buildings or mature trees in close
proximity.
PO 3.5 Buildings and structures grouped to create compact clusters well set back from public roads.
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The key outcomes in the Character Preservation District Overlay applicable to the subject locality are also
easily modified provisions which:
•
•
•
•
•
•
•

Recognise, protect and enhance special character.
Are sympathetic to the rural landscape and reinforce a clear transition between townships and
rural landscape.
Maintain the historic identity and character of the area.
Feature adaptive re-use …to support their preservation and ongoing contribution to the landscape.
Do not interrupt views of the skyline.
Provide for harmony with the natural features of the landscape and reinforce a rural character.
Minimise visual building bulk, particularly if close to roads or in open settings.

I consider that simple modifications could be made to either of these Overlays for application at O’Halloran
Hill.
Should the Minister not be inclined to alter the PDC pre its establishment pursuant to Section 65 of the
Planning, Development and Infrastructure Act, 2016, it is open to the Minister (acting on the advice of the
State Planning Commission) to approve the commencement of a landowner amendment under Section 73
(2) (b) which states:
(2) A proposal to amend a designated instrument may be initiated by—
(vii) in relation to the Planning and Design Code or a design standard—a person who has an
interest in land and who is seeking to alter the way in which the Planning and Design Code or a
design standard affects that land.

Conclusions
This report opened by referring the land-owner’s frustrations that their long held private property is both
economically stranded and so is abandoned by the ne PDI Act 2016 planning system, and the policy
embodied in the draft Planning and Design Code. It is economically stranded because of the very limited
private sector uses that may be enjoyed within the Hills Face Zone, at a site well serviced by public utilities
and major traffic routes, and it is abandoned by the draft Planning & Design Code because that code:
1. Enshrines rather than reforms current broad planning policies that apply widely across the
metropolitan area. The standardisation of an inflexible, broad based, non-site or locality specific
zones system, serves the purpose of the administrator of that policy, not the requirements of its
users, so reducing its beneficiaries.
2. Prevents the private sector identifying major land uses, framed appropriately, that could contribute
to the economy of the State from this site.
3. Fails to recognise O’Halloran Hill’s important history and public focus at a location that does not
form part of the hills faces natural character, for it is not exposed to the Adelaide plains.
4. Fails to recognise the many private tourism development opportunities that could significantly
enhance public sector national parks proposals in the region.
The reform goal of consolidating of South Australia’s 72 complex development plans into one set of easyto-understand planning rules has significant merit if it is used, not to achieve standardisation for ease of
planning administration, but to promote economic development within balanced limits, by recognising as
the PDI Act 2016 does already, that special or certain designated areas may be established.
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One of these goals already for consideration by Government, but not the planning system, is the direct role
that private sector land can play in the development of major recreation facilities such as Glenthorne Park,
only if the PDC recognises the opportunity.
It is not the purpose of this submission to design or draft new policy for this area, but to recommend that
Government review the Planning & Design Code provisions that apply to this land, and this locality. It
should then utilise its key code provisions in Section 66 to implement revisions to the Hills Face Zone by
adopting a subzone or character overlay, or establish a designated character area, enabling this land and
locality to reach its appropriate potential providing for innovative facilities in a sound planning context, so
fostering economic development.
Should the Minister not be inclined to alter the Planning and Design Code pre its establishment, then it is
open to the Minister to approve the commencement of a landowner amendment to the Code under
section 73 (2) (b) of the Planning Development and Infrastructure Act pursuant to Section 65 of the
Planning, Development and Infrastructure Act.
Economically stranded land can then contribute to the development of South Australia in accord with the
PDI Act Objects to enhance the State’s liveability and prosperity with an enabling planning system that
promotes and facilitates development, promotes certainty and scope for innovation, and encourages policy
integration.

G L Bone
B A in Planning
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20 October 2020

Ms Noelle Hurley
C/- Noelle Hurley Advisory Pty Ltd
Campbell Chambers
113 Carrington Street
Adelaide SA 5000
By email: noellehurley1@gmail.com

Dear Noelle,
7 (Lot 201) Majors Road, O'Halloran Hill - draft Planning and Design Code
I refer to our recent communications concerning this matter.
You have asked me to advise on whether the changes to the provisions of the Code
recommended by Geof Bone in the submission he has prepared on your behalf to the
Minister for Planning and Local Government (the submission) regarding the provisions
of the draft Planning & Design Code (Phase Three – Urban Areas) (the Code) are “within
power”, i.e., whether the recommended changes are changes that can, lawfully, be
incorporated into the Code when it is established.
1.

Background
The planning legislation in South Australia is in the process of, incrementally,
moving from the Development Act, 1993 to the Planning, Development and
Infrastructure Act, 2016 (the PDI Act). Planning policy under the Development Act
is to be found in the Development Plan. Under the PDI Act it is to be found in the
Code.
The Code has already been established under the PDI Act for certain parts of the
State, but not yet for the Urban Areas (which area includes your land). As you
know, a draft of the Code (ie, Phase 3 – Urban Areas) was released for public
comment in October 2019. It is anticipated that Phase 3 of the Code will be
established next year.
The submission is responding to the October 2019 draft of Phase 3 of the Code.
As noted in the submission, the October 2019 draft of Phase 3 of the Code places
your land in the Hills Face Zone.
For all of the reasons detailed in the submission, Geof Bone is recommending that
the draft Code be amended to better reflect the characteristics of your land and
that that be achieved by means of one or more of a range of potential options,
namely:
•

the creation of a subzone;
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•

the creation of a designated character area; and/or

•

the creation of a character overlay.

My advice
The short answer is that the range of options put forward by Geof Bone in the
submission for making the suggested changes to the relevant planning policy (in
the draft Code) affecting your land are, clearly, within power.
Section 66(1) of the PDI Act provides that the Code must set out a comprehensive
set of policies, rules and classifications which may be selected and applied in the
various parts of the State through the operation of the Code and the SA planning
database.
Relevantly, section 66(2) of the PDI Act provides that, in particular, the Code will:
(a)

incorporate a scheme that includes the use of zones, subzones and
overlays; and

(b)

specify policies and rules that will (amongst other things):
(i)

in relation to a subzone, set out additional policies or rules relating to
the character of a particular part of a zone; and

(ii)

address specified or defined issues that may apply in any zone or
subzone (or a part of any zone or a subzone), or across zones or
subzones, depending on the circumstances (overlays). (my emphasis)

Section 66(3)(b) goes on to provide that, if relevant, it should be made clear in the
Code which provisions in a Zone are being modified by a subzone or overlay and
how those provisions are being modified.
Section 66(4) is also on point. That sub-section provides, amongst other things,
that the Code provisions may provide for the adaption of the rules that apply in
relation to a specified zone or subzone or as an overlay to provide for necessary
and appropriate local variations in specified circumstances.
In passing, it is also to be noted that in the Rules of Interpretation contained in Part
1 of the Code, guidance is provided as to the hierarchy of planning policies. In
particular, it is stated in the Rules of Interpretation that where there is an
inconsistency between the provisions in the library of policies:
•

the provisions of an overlay will prevail over all other policies applying in the
particular case;

•

a subzone policy will prevail over a Zone policy or a General Development
Policy; and

•

a Zone Policy will prevail over a General Development Policy.

Finally, and also in passing, I draw your attention to section 12 of the PDI Act. That
section sets out the objects of the PDI Act. Relevantly, given the thrust of the
submission, it is to be noted that the primary object of the Act is to support and
enhance the State’s liveability prosperity in various ways that (amongst other
things) promote and facilitate development.
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Furthermore, in association with achieving the primary object of the Act, section
12 provides that the scheme established by the PDI Act is intended to achieve
various purposes and outcomes including making provision or scope for
innovation.
It would seem from the submission that the changes recommended to the Code
by Geof Bone will, in the circumstances, appropriately assist in supporting and
enhancing the State’s liveability and prosperity in ways that are ecologically
sustainable and meet the needs and expectations of the State’s communities.
Yours faithfully

Jamie Botten
BOTTEN LEVINSON
Mob: 0419 816 598
Email: jrb@bllawyers.com.au
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Ms Noelle Hurley
14 Frederick Street,
Gilberton SA 5081
+61438875336
noellehurley1@gmail.com
14 December 2020
PlanSA
DIT.planningreformsubmissions@sa.gov.au
Dear Plan SA,
Re Draft Planning & Design Code & O’Halloran Hill Sub Zone – Phase 3
I wrote to the Minister for Planning & Local Government in October 2020 concerning the new
Planning & Design Code (the Code) and its impact upon O’Halloran Hill land that has been in my
family since 1984. I expect that submission has been forwarded to you.
That submission was outside of the public notification framework. Since my letter to the Minister I
note that the Code has been amended somewhat for some areas and I have reviewed my current
submission. Accordingly, I formally resubmit herewith that submission with additional and further
information concerning the potential for a Hills Face Subzone in the subject area. These are
enclosed.
Essentially, I reiterate that I seek a Planning Code and system that:
1. Recognises the disbenefits to the community and our State’s financial health from
entrenching perpetually economically stranded land.
2. Co-ordinates policy across portfolios responsible for private recreational tourism and
recreational initiatives, such as Glenthorne Park. The planning system needs to listen to, and
coordinate, with other Government policy in initiatives.
3. Fosters private sector contribution to significant State recreational assets, such as
Glenthorne Park. This is achieved by adopting, within the O’Halloran Hill locality, an
approach equivalent to the State Government’s Parks 2025 plan. This plan contains policies
for private investment partnerships in parks and reservoirs to deliver nature-based tourism
activities. At O’Halloran Hill private land adjacent and effectively within the broader
Glenthorne Park recreation area can contribute.
4. Is a sufficiently flexible system to meet the diversity of land conditions within this State.
5. Provides for inherent flexibility in the Code treatment of the Hills Face Zone for private
sector initiatives that make sense in their unique localities.
6. Responds positively to considered public submissions, and
7. Additionally, provides for an O’Halloran Hill Sub Zone with desired outcomes as attached, by
adopting the advice of Mr J Botten and Mr G Bone that modifications to the Hills Face Zone
can be lawfully made.

It is respectfully submitted that my proposal for the creation of a subzone (to be titled the
“O’Halloran Hill subzone”) is exactly what the Code related provisions in the Planning, Development
and Infrastructure Act, 2016 (the PDI Act) contemplate should occur in circumstances such as those
as outlined above pertaining to the subject land.
More particularly, I note that the PDI Act provides that the Code will specify policies and rules that
will in relation to a subzone, “… set out additional policies and rules relating to the character of a
particular part of the zone…” (my emphasis).
Relevantly, the PDI Act also expressly provides that the Code may “…include provisions that provide
for the adaption of the rules that apply in relation to a specified zone or subzone… to provide for
necessary and appropriate local variations in specified circumstances, including permitting in the
Code…” recognition in a subzone of “… unique character attributes…” (my emphasis)
It would appear from the publication by Plan SA, the State Planning Commission and the Attorney
General’s Department of the Government of South Australia of the “Phase 3 (Urban Areas) Planning
and Design Code Amendment, Summary of Post-Consultation Amendments (November 2020)”
document that the revised version of the draft Code contains, already, various amendments
designed to incorporate additional local policy content. Quite appropriately, that further local policy
content has been accommodated, in part, by the use of subzones, with a reference in the document
to subzones having been “… used where an area has unique characteristics that cannot be captured
by the zone or overlay”. (my emphasis)
In support of these proposals please find attached a joint submission prepared by town planner
Geof Bone and planning lawyer, Jamie Botten embracing more specific recommended amendments
in favour of a Hills Face Zone, O’Halloran Hill Subzone.
Such amendments will enable our stranded land to reach its appropriate potential by providing for
the innovative facilities and land uses identified, so fostering economic development in our State.
Lastly I note the comments in the joint report of Messrs Bone and Botten that should the Minister not be
inclined to alter the Code pre its establishment pursuant to Section 65 of the Planning, Development and
Infrastructure Act, 2016, it is open to the Minister (acting on the advice of the State Planning Commission)
to approve the commencement of a landowner amendment under Section 73 (2) (b) which states:
(2) A proposal to amend a designated instrument may be initiated by—
(vii) in relation to the Planning and Design Code or a design standard—a person who has an
interest in land and who is seeking to alter the way in which the Planning and Design Code or a
design standard affects that land.

I accept that a landowner’s amendment may be one way to respond to my submission, however I
expect that such amendment will be expensive and involve a lengthy process that can take a long
time to complete.
I consider that a further deferral to address the inherent problems for stranded properties at
O’Halloran Hill will not resolve but instead entrench the economic malaise of this land for many
more years to come, and so preventing the economic development of our State.
I would welcome the opportunity to meet with applicable officers to discuss this submission.
Yours sincerely
N Hurley

14 December 2020

N J Hurley - Planning & Design Code Submission

ADDENDUM REPORT
A PROPOSAL FOR AN O’HALLORAN HILL SUBZONE
__________________________________________________________________________________
SUBMISSION TO THE MINISTER FOR PLANNING & LOCAL GOVERNMENT - DRAFT PLANNING AND
DESIGN CODE
as it affects
ECONOMICALLY STRANDED PRIVATE VACANT LAND
located within an “Institutional & Recreational” land use area of the Hills Face Zone of the Marion
Development Plan
at
Lot 201, 7 Majors Road, O’Halloran Hill by proprietor N J Hurley.
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Background

In October 2019 the State Government released for public comment Phase 3 (Urban Areas) of the
Planning and Design Code.
Noelle Hurley on behalf of her father Noel Joseph Hurley, made a late submission in relation to the
October 2019 version of Phase 3 of the Code. The submission related to land situated at Lot 201, 7
Majors Road, O’Halloran Hill. That late submission took the form of covering letter from Noelle
Hurley to the Minister for Planning and Local Government, the Honourable Vicki Chapman MP (the
Minister), a Planning and Design Code report prepared by Mr Geof Bone (BA in Planning) and a letter
of advice from Mr Jamie Botten of Botten Levinson Lawyers to Noelle Hurley relating to her late
submissions.
Following the completion of the public consultation into the October 2019 version of Phase 3 of the
Code the State Government, DPTI and the State Planning Commission reviewed that version of the
Code in light of submissions received during that consultation phase.
In November of this year, the State Government, the State Planning Commission and DPTI released a
revised version of Phase 3 of the Code, and invited the public to make comment on that version on
or before 18 December of this year.
At the same time as releasing the revised version of Phase 3 of the Code (the Code) Plan SA, the
State Planning Commission and the Government of South Australia released to the public a
document titled “Phase 3 (Urban Areas), Planning and Design Code Amendment, Summary of PostConsultation Amendments (November 2020). In that document the authors advised that they had
“…heard from Councils and community that they would like to see further local policy content within
the code.” The authors of that document indicated that there are a number of ways such local
content can be accommodated, including by the introduction “… of additional subzones to better
reflect local circumstances.” (our emphasis)
The authors of that document then advised that in preparing the Code, “… the Commission seeks to
strike an appropriate balance between the Code’s objective to achieve greater consistency and
planning policy, while also transitioning local policy where unique local context needs to be
acknowledged.” It was acknowledged in that document that, amongst other things, in the revised
code subzones had “… also been used where an area has unique characteristics that cannot be
captured by the zone or overlay.” (our emphasis)
Of course, the Planning, Development and Infrastructure Act, 2016 (the PDI Act) itself provides
direction and guidance with respect to the structure of the Code and how local circumstances or
unique circumstances should or may be dealt with within the Code. In particular section 66 of the
PDI Act provides that the Code will (amongst other things) specify policies and rules that will ‘… in
relation to a subzone, set out additional policies or rules relating to the character of a particular part
of a zone; …”. It is further provided in that section that the Code may “… include provisions that
provide for the adaption of the rules that apply in relation to a specified zone or subzone or as an
overlay to provide for necessary and appropriate local variations in specified circumstances”,
including by permitting in the Code “… variations of requirements applying in a subzone … in order to
recognise unique character attributes; …” (our emphasis)
Lot 201 comprises a substantial vacant land holding located in the Hills Face Zone at O’Halloran Hill.
This land has been in the family of Mr N J Hurley (Hurley family) since 1984, and largely due to the
long-standing Hills Face Zone restrictions for permanent residential accommodation for more than
2
jrb:p220244_010.docx

14 December 2020

N J Hurley - Planning & Design Code Submission

one dwelling, remains vacant and underutilised. It is effectively economically stranded and now
abandoned by the Code.
This report is further to the report of Geof Bone dated October 2020 and submitted to the Minister
on or about 21 September 2020.
2.

Desired Private Uses

This report notes that there are several particular special future uses that should be considered for this
property, and they include:
1. Youth care accommodation and treatment for the catastrophically injured.
Reason: The site is centrally placed between the metropolitan area and the city’s southern suburbs,
close to families where injured reside. The property uniquely provides a generous landscape setting
to assist patient recovery.
2. Specialist accommodation for dementia patients and their families.
Reason: The site is centrally placed to its market of ageing middle ring metropolitan suburbs.
Compared to the high cost of land in the metropolitan area the property has the site area capacity
to provide accommodation facilities for city and country people with family members requiring
treatment, and for their 24-hour carers. This accommodation model is designed to keep partners
together outside of the traditional hospital style nursing home care, in a safe and comfortable place
for the family generations who are affected. Elements include dementia care independent living
residences, on site partners accommodation, childcare facilities for grandchildren with a range of
activities including, village shop, barbecue’s, golf putting range and community veg garden to name
a few.
3. Recreation for medical patients rehabilitation needs.
Reason: Compared to the high cost of land in the metropolitan suburbs the property has the
capacity to provide areas for outdoor recreation and recovery activities, such as vegetable and
ornamental gardening, and nature conservation within and associated with adjoining national
parks, all in a healthy open landscape environment.
4. Specialist geriatric services.
Reason: For all the above reasons the property also suits the accommodation of specialist services
that will wish to leverage the health benefits of the sites open landscape environment and
metropolitan accessibility.
5. On-site residential respite for carers accommodation near to on-site treatment services.
Reason: The combined use of portions of the land for families and carers of the young and the
aged, assists the delivery and viability of the accommodation component.
6. Private sector tourist accommodation facilities for the region and associated with Glenthorne Park.
Reason: The progressive development of Glenthorne National Park will attract service providers in
the nature-based tourism sector. Private property located so close to its hub facilitates its early
provision without compromise to national park public use objectives.
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7. On-site storage facilities for dementia patients and retirees.
Reason: To provide storage space for residents most cared for belongings, providing comfort that
residents items are easily accessible and secure.
8. Local activity centre comprising local scale supermarket, specialty shops, café a community centre
and childcare.
Reason: To support on site residents, carers, staff, and tourists visiting Glenthorne National Park.
9. Recognition of existing community and recreation facilities, both public and private in the
wider area.

3. Proposed O’Halloran Hill Subzone
As noted above, Section 66 of the PDI Act provides clear direction and guidance concerning the context of
the Code, including when it is appropriate to include local content and how that may be done.
The PDI Act then provides for two potential mechanisms for this land, that of the creation of subzones, such
as the establishment of a subzone of the Hills Face Zone, or a special area called “an overlay” to address
specified issues. It is submitted that a subzone is the most appropriate approach to support the adaptive
reuse of this abandoned land.
To provide the maximum opportunity for policy to promote innovative uses for this privately held land
located to the north of Glenthorne Park and Majors Road, a policy framework requires the adoption of
wider and more tailored desired outcomes, which it is now suggested be modified to encourage, rather
than restrict, potential land uses by the adoption of a subzone. The subzone would feature:
1. Adoption of revised Desired Outcomes and Performance Outcomes.
2. A set of subzone Desired and Performance Outcomes and Designated Performance Feature
provisions tailored to reflect the unique characteristics and special local circumstances pertaining
to the land.
3. A revised Table 4 – Restricted Development Classification to reflect the special characteristics of the
land and locality in the proposed new subzone.
4. A revised Table 5 – Procedural Matters – Notification
5. Adoption of boundaries as shown in the following map that embraces both private and public lands
to provide the greatest potential for economic development appropriate to this locality.
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Figure 1: O’Halloran Hill Face Zone Sub Zone Area

The Rules of Interpretation section of the Code states that the Code may designate a zone, subzone,
overlay or identify other areas for certain purposes. It establishes in Part 3, Overlays and in Part 5,
Designated Areas that reference a relevant zone, subzone or overlay, or other area designated for defined
purposes, including limits to the extent of a designated area.
In accordance with the structure of the Code a possible assessment pathway may be as follows.
4. O’Halloran Hill Subzone Settings
Possible assessment pathways for development within this zone are provided below.
o

Accepted Development
No changes are required.

o

Code Assessed - Deemed to Satisfy
No changes are required.

o

Code Assessed - Performance Assessed
No changes are required.

o

Impact Assessed - Restricted

The following presently restricted land uses need to be excluded from restriction in the proposed
O’Halloran Hill subzone:
Caravan and Tourist Park
Consulting Rooms
Dwelling
Educational Establishment
Excavation
Horticulture
Land Division
5
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Residential Flat Building
Retirement Village
Recreation Facility
Restaurant
Shop
Tourist Accommodation

5. Suggested Policies to Apply to 7 Majors Road, O’Halloran Hill
Existing Desired Outcomes that apply in the Hills Face Zone are presently as follows.

Desired Outcome
DO 1

To maintain the western slopes of the South Mount Lofty Ranges as an important natural
asset of Greater Adelaide by limiting development to low-intensity agricultural activities
and public and private open space. The natural character of the zone will be preserved,
enhanced and re-established to:
1. provide a natural backdrop to the Adelaide Plain and a contrast to the
urban area
2. preserve biodiversity and restore locally indigenous vegetation and fauna
habitats close to metropolitan Adelaide
3. provide for passive recreation in an area of natural character close to the
metropolitan area
4. provide a part of the buffer area between metropolitan districts and
prevent the urban area extending into the western slopes of the Mount
Lofty Ranges.
‘Natural character’ refers to the natural topography, native vegetation and colours, such
as greens and browns of non-reflective earthen tones, normally associated with a natural
landscape. Additionally, natural character refers to the open character of the land in those
areas of the zone where open grazing currently predominates.

DO 2

Development ensures that the community is not required to bear the cost of providing
services to and within the Zone.

It is considered that the low intensity approach of the Hills Face Zone Desired Outcome should
transition within the O’Halloran Hill subzone, and subsequent policies, in other words the land uses
proposed are to be generally of a low intensity that respects Hills Face Zone land use density.
Proposed new Desired Outcomes are required for the new O’Halloran Hill subzone, as follows.

DO 1

Community, educational, health care and retirement with residential respite
accommodation and local activity centre including child care and shop in a
landscaped setting.
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Tourist accommodation, both short and long term with low intensity services and
facilities for the enhancement of the localities regional network of open space.

6. Introduction of Performance Outcomes (PO) and Designated Performance Feature (DPF)
Criteria for the Proposed O’Halloran Hill Subzone
Hills Face Zone Land Use and Intensity, and Built Form and Character Performance Outcomes should
be revised as follows.

Performance Outcome

Deemed-to-Satisfy Criteria /
Designated Performance Feature

Land Use and Intensity

PO 1.1
DTS/DPF 1.1
Low-intensity farming land use activities which
Land uses does not involve:
minimise their visual and environmental impact.
1.
Large scale excavation or filling of
PO 1.1 Development of a range of land uses of
land excluding site rehabilitation.
the kind listed in DPF 1.1 of the O’Halloran Hill
2.
the construction of roads, tracks
Subzone that are of a low intensity.
and thoroughfares
3.
the erection, construction or
alteration of, or addition to, any building
or structure
4.
the clearing of native vegetation.
Development comprises one or more of the
following:
Caravan and Tourist Park
Consulting Rooms
Dwelling
Educational Establishment
Excavation
Horticulture
Land Division
Residential Flat Building
Retirement Village
Recreation Facility
Restaurant
Shop
Tourist Accommodation
PO 1.2
DTS/DPF 1.2
Development does not in itself, or in association None are applicable
with other development, create a potential
demand for the provision of services at a cost to
the community. which supports tourist
accommodation serving regional open space and
community facilities.
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DTS/DPF 1.3
None are applicable.

1.
detached dwellings of not more
than 1 building level
2.
associated outbuildings and
structures on the same allotment
3.
Dwellings ancillary to
community, educational, health care and
retirement including residential respite.
4.
Dwellings or residential flat
buildings within a retirement village
Built Form and Character

PO 2.1
DTS/DPF 2.1
Buildings and structures are unobtrusive and sited None are applicable.
and designed in such a way as to:
1.
preserve and enhance or assist in
the re-establishment of areas of the
natural character of the zone
2.
limit the visual intrusion of
development in the Zone particularly
when viewed from roads within the zone
or from the Adelaide Plain.
PO 2.2
Buildings and structures are:

DTS/DPF 2.2
None are applicable.

1.
predominantly of a of single
building level
2.
located in unobtrusive locations
3.
grouped together but not
attached/adjoined so as to minimise
building mass
4.
not visible against the skyline
when viewed from roads within the zone
or from the metropolitan area particularly
the Adelaide Plain
5.
designed and sited to keep roof
lines below the lowest point of the
abutting road when the allotment is on
the low side of the road
6.
screened by existing native
vegetation when viewed from roads
within the zone or from the metropolitan
area particularly the Adelaide Plain
7.
located well below the ridge line
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8.
located within valleys or behind
spurs
9.
set well back from public roads,
particularly when the allotment is on the
high side of the road
10.
sited on excavated, rather than a
filled site in order to reduce the vertical
profile of the building or structure.
PO 2.3
Additions to buildings:

DTS/DPF 2.3
None are applicable.

1.
maintain a single building level
profile
2.
are sited on the side of the
dwelling which minimises the
obtrusiveness of the completed building.
PO 2.4
Buildings comprise materials that:

DTS/DPF 2.4
None are applicable.

1.
have surfaces which are of a low
light reflective nature
2.
are of dark natural colours such
as brown and green so as to be
unobtrusive, blend with a natural rural
landscape and minimise any visual
intrusion.
PO 2.5
DTS/DPF 2.5
Buildings have a safe, clean, tidy and unobtrusive None are applicable.
area for the storage and disposal of refuse so that
the natural character of the zone is not adversely
affected.

7. Modifications to Table 5 - Procedural Matters (PM) - Notification
Those land uses that are considered desired in the O’Halloran Hill subzone should be exempt from
Notification as follows:

Class of Development

Exceptions

1. Development of a range of land uses of
the kind listed in DPF 1.1 of the
O’Halloran Hill Subzone .
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8. Conclusions
Our first report opened by referring the land-owner’s frustrations that their long held private property is
both economically stranded and so is abandoned by the new PDI Act 2016 planning system, and the policy
embodied in the draft Planning and Design Code.
An O’Halloran Hill subzone amendment to the Code as suggested would:
1. Utilise its key Code provisions in Section 66 to implement revisions to the Hills Face Zone by
adopting a subzone for O’Halloran Hill.
2. Reform policies applicable to O’Halloran Hill, removing all of those policies that apply widely across
the metropolitan area.
3. Provide scope for the private sector with appropriately framed policies that address community,
educational, health care and retirement to enable this abandoned area to contribute to the
economy of the State from this site.
4. Recognise O’Halloran Hill’s important history and public focus at a location that does not form part
of the hills faces natural character, for it is not exposed to the Adelaide plains.
5. Provide an opportunity for many private tourism development opportunities that could
significantly enhance public sector national parks proposals in the region.
It is not the purpose of this submission to design or draft all detailed new policy for this area, but to
recommend a subzone approach to reform, detailed drafting of all elements is best left to those with
expertise in the reform planning team.

Prepared in joint authorship
G L Bone
geof@glone.com.au
Town Planner
and
J R Botten
jrb@bllawyers.com.au
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