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Executive Summary
The LGA is committed to State and local government working together towards the common goal of an
improved planning system for South Australia that delivers better outcomes for all users of the system.
Councils want to provide an excellent level of service to the community and the development industry
as the new planning system goes live.
The LGA believes that the implementation of the new planning system and the adoption of the Planning
and Design Code (the Code) will only be successful through a close partnership and collaboration
between the State Government and its agencies, and local government.
Local government also recognise that with any new system, there will be teething issues and a period
of adjustment for all users, including councils, the community and industry. Errors will be identified
within the Code and the eplanning system may not always work as anticipated, but councils will use
their best endeavours to support and implement the system.
However, should councils inherit a planning system that has not been thoroughly tested, it becomes a
reputation and liability risk for our sector. Local government should not be held responsible for system
failures, delays or inappropriate development if the State Government’s new system is not fit for
purpose.
The LGA reaffirms the sector’s position that councils will be able to deliver a high-quality development
assessment service when:
•

the errors and omissions raised during consultation on Phases 2 and 3 of the Code and the
revised Code have been addressed

•

there is confidence that the policy settings are “fit for purpose” and provide an adequate
substitution for Development Plan policy, with any gaps addressed through local variations (eg.
sub zones)

•

the Code has been fully incorporated within the eplanning system and integrated with councils’
existing systems;

•

ongoing support, training and information is provided to all councils;

•

there is ongoing communication with all levels of council (staff, management and Elected
Members); and

•

community and industry are informed and have the information necessary for them to
understand and use the Code and eplanning system.

While all of the matters raised within this submission are important to the local government sector,
attention is drawn to those issues that a specifically related to the draft revised code.
Revised Planning and Design Code
Errors, omissions, inconsistencies and the loss of local policy
a) The State Planning Commission:
a. establish a clear process to enable documented errors, inconsistencies and omissions to
be identified and quickly responded to;
b. continue to collaborate closely with local government with consideration being given to
further analysis of local issues and the further introduction of local content where risks
are identified; and
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c. enter into a documented and agreed program with each council as to whether and how
desired policy changes will be progressed through the Code Amendment process.
Commercial development in residential areas
a) Release mapping that shows the extent to which residential areas, across the metropolitan area
in particular, would be impacted by this policy change.
b) Review all policies that allow commercial development to occur in residential neighbourhoods to
ensure there is sufficient policy, consultation and grounds to prevent inappropriate development
that will impact on the amenity of residential areas.
Local Heritage and Contributory Items
a) Policy provided in the Historic Area overlay which provides specific guidance and recognition in
relation to ‘Representative Buildings’.
b) Clearer reference be provided in the Historic Area Overlay (and Character Area Overlay) to
specifically refer to the statements in the Performance Outcomes.
c) A Practice Direction be prepared that provides guidance to the meaning of ‘reasonableness’.
d) Include the Design Advisory Guidelines for the Historic Area and Character Area Overlays
within the Planning and Design Code.
e) The State Government establish a Panel comprising persons of appropriate expertise, including
representation from the Commission, Heritage Council, local government and relevant
Government agencies to prepare a roadmap for a staged approach to heritage.
Infill development
a) Infill development policy should be improved by:
a. developing a Practice Direction to ensure consistent application of policy,
b. undertaking a review of the infill policy following 12 months of implementation, with input
from councils, community and stakeholders, and
c. undertaking in-depth policy analysis on issues such as storage, parking, and universal
design.
Façade Design Elements (Design Quality)
a) The Façade Design Elements should be improved by:
a. increasing the number of techniques required to satisfy three DTS criteria;
b. removing the design elements that enable the use of a single building materials for 80%
of a dwelling; and
c. including facia design elements as a Performance Outcome for performance assessed
application.
Car parking – Garaging and on-street
a) Increase the dimensions of the garage to that which was originally consulted on in the draft
Code to allow for other ancillary domestic activities as well as vehicle parking to occur.
Storage within infill dwellings
a) Introduce policy to provide suitable space for storage within infill dwellings.
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Stormwater Detention/WSUD (Greening)
a) Policy reviewed to:
o increase the detention capacity of the stormwater systems for infill development to at
least 2,000 litres (potentially with equivalent reductions to the retention capacities) to
better reflect current detention requirements for most councils and therefore capacities
of stormwater systems; and
o lower the level of imperviousness required for the trigger to provide detention for the
sites, reflective of increases in imperviousness that result from infill development than
would otherwise occur on sites where the original stormwater system was designed.
b) Clarify the application of the Stormwater Management Overlay (both in terms of areas / zones
applied and forms of development it applies to);
c) DTS provisions relating to rainwater tank installation and connection incorporated as mandatory
conditions and Practice Direction 12 be amended to include these conditions;
d) The installation and connection of the rainwater tank be the responsibility of the builder through
rainwater tank installation and connection being included as part of the mandatory Certificate of
Occupancy or Certificate of Completion; and.
e) Private accredited professionals not being able to approve a variation from the DTS provisions
(or at least requiring recording in the DAP the nature of each variation and the rationale for this
departure).
Practice Direction 12 – Conditions 2020
a) Practice Direction 12 amended to specify “standard” conditions be imposed on certain DTS
planning consents that require DTS provisions to be undertaken and maintained.
Flooding
a) A general policy included in the revised Code that Finished Floor Levels are a minimum of
200mm above top of kerb where there are no flood overlays;
b) The Development Planning, Emergency Services and Agriculture Program be made on-going
and funded accordingly to develop comprehensive flood mapping data across the State and to
maintain and update the data particularly considering climate change which suggests the
potential for more extreme storm events; and
c) Councils provided with the scope and details of new floodplain mapping program to avoid
duplication with current stormwater mapping programs.
Tree Offset Scheme
a) Provide a minimum 6-week timeframe for consultation on the draft Tree Offset Scheme;
b) Establish a scheme that:
a) provides a monetary value for the tree, equivalent to the additional footing cost and cost to
plant a tree on private land;
b) does not fund administrative costs from the scheme; and
c) does not require councils to:
a. contribute to the administration of the scheme, or
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b. provide a co-contribution to access available funds.
Public Consultation in the assessment process
a) Review the public notification triggers for performance assessed developments on boundaries.
General recommendations
Strong partnership and collaboration with local government
a) The State Planning Commission makes available the report required under s73(7) of the PDI
Act in a timely fashion and clearly describe how issues raised in submissions have been
addressed.
Eplanning and eplanning levy
a) The State Government:
a. establish an ongoing program to address issues and improvements to the eplanning
system;
b. maintain the 50% council contribution to the eplanning system for the 2020/2021
financial year;
c. remove the requirement for councils to pay an annual eplanning levy or undertake a
review based on an analysis of privately accredited professionals system contributions,
fee distribution and incurred costs to councils; and
d. provide funding support for councils needing to develop and procure building inspection
and enforcement task functionality in the eplanning system.
Planning and Development Fund
a) In conjunction with local government, the State Government undertake a review of the Planning
and Development Fund to investigate a financial model that is more equitable and appropriate
for councils that are experiencing higher volumes of infill development, including multi-storey
development.
b) Sections 194 and 195 of the Planning, Development and Infrastructure Act 2016 be amended to
clearly limit the purpose of the Planning and Development Fund to “support the purchase,
planning and enhancement of public spaces throughout South Australia”.
Fees and Charges under the PDI Act
a) The State Government undertake a review of statutory fees and charges set under the
Planning, Development and Infrastructure Act and PDI (Fees, Charges and Contributions)
Regulations 2019 12 months after the full implementation of the Planning and Design Code to
ensure that the fee structure adequately reflects the costs to councils of administering the
requirements of the Act.
Ongoing support
a) The State Government provide:
a. the State Planning Commission and Department the necessary resources to support
local councils, the community and industry in the implementation of the new Code; and
b. the State Planning Commission with the necessary resources to commence the
development of the second generation of the Planning and Design Code.
LGA of SA
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Private Certification in the assessment process
a) Regulation 22(1)(b) be deleted and (c) amended to reference both planning level 3 and 4 who
could then only act as a relevant authority for a development that met all relevant DTS
requirements. If this is not accepted, for the Development Assessment Processing (DAP)
system to require all relevant authorities to specifically record each departure from the DTS
requirements and the reason for each departure, enabling the monitoring of accredited
professionals’ use of this provision.
b) Accredited Professionals (Private Certifiers) be effectively regulated by the Chief Executive of
the Department in their role as the Accreditation Authority to ensure the proper operation of the
system, and the quality of development outcomes are reflected in practice/on the ground.
Review of the PDI Act
a) That following 12 months of the full operation of the Planning, Development and Infrastructure
Act 2016 a comprehensive review process be undertaken taking into account case law and key
stakeholder feedback.

Consultation and engagement
Submissions made by councils as part of the phase 3 consultation raised the issue of the complexity of
the draft Code and the need to delay implementation to afford the Commission greater time to work
through and address all significant matters raised during consultation.
With the significant number of submissions received following the Phase 3 consultation on the Code
which was finalised in February 2020, the Local Government Association of South Australia (LGA),
acknowledges that the Minister for Planning (the Minister) and the State Planning Commission
(Commission) have been prepared to listen to the concerns of local government in relation to both the
implementation of Phase 2 of the Code and the policy content of Phase 3 of the Code and in listening
to these concerns determined to undertake further consultation on a revised version of the Code.
The LGA believes that the Minister and the Commission have made the correct decision in providing
local government, industry and the community a further opportunity to examine and understand the
revised Code, and also the opportunity to understand what amendments and revisions have occurred
as a result of the Phase 3 consultation process and the learning that has occurred as a result of the
implementation of Phase 2 of the Code.
This additional consultation and engagement and extended implementation timeframe for the Code will
not only provide further time for Planning and Land Use services (PLUS) and the Commission to fully
review the issues raised in the submissions received, it will enable a more robust policy framework,
which can better transition from current Development Plan policies.
Since the initial consultation process on Phase 3 concluded in February 2020 we understand that
Planning and Land Use Services (PLUS) has been liaising with council staff to ensure that issues
identified in council submissions have been considered and addressed through the subsequent revised
Code. This engagement with council staff has enabled ongoing refinement to improve policy contained
within the revised Code. While this approach is supported and appreciated, it would be been helpful in
this consultation process for any substantial policy changes arising from this engagement to be clearly
reported.

LGA of SA

ECM 726078

LGA Submission Revised P&D Code

Page 7 of 36

Local Government Association

of So uth Australia

While ongoing discussions with council practitioners provides a professional opinion based on local
knowledge, ultimately the changes proposed by the Commission should be clearly presented and
explained to allow councils and their communities the best opportunity to review and understand these
amendments.

Scope of submission
This submission forms the LGA’s response to the revised Planning and Design Code (the revised
Code), released for public consultation on 4 November 2020, and should be read in conjunction with
the LGA’s submissions on Phase 2 and 3 of the draft Planning and Design Code.1
The LGA’s understands that the consultation being undertaken is focused on the revised Planning and
Design Code. However, the LGA in making its submission considers it important to examine and
comment on the key elements of the new planning system as we move towards its full implementation
in 2021.
From the beginning of the planning reform process, the LGA has proactively participated at every
opportunity to provide comment, feedback and advice to inform development of the new planning
system.
In its participation and responses, the LGA has had regard to the report by South Australia’s Expert
Panel on Planning Reform (the Panel) ‘The Planning System We Want”, the Panel’s Vision ‘to ensure
that South Australia has an effective, efficient and enabling planning system’, and the 5 Guiding
Principles established by the Panel as a framework for reform:
1. Partnerships and Participation
2. Integration and Coordination
3. Design and Place
4. Renewal and Resilience
5. Performance and Professionalism
The LGA similarly considered the Panel’s findings in developing 13 Planning Reform Objectives
endorsed by the LGA Board.
As part of its submission on Phase 2 of the Planning and Design Code the LGA provided the following
table, which provided a summary of the relationship between the Expert Panel’s Guiding Principles and
the LGA Planning Reform Objectives, and the LGA’s view at the time as to whether the Goal or Guiding
Principles of the Expert Panel were being successfully achieved in the development of the draft Code.
The LGA has updated its comments following the consultation process on Phase 3 and the revised
Code (see below).

1

https://www.lga.sa.gov.au/webdata/resources/files/ECM_693936_v10_Draft%20Planning%20and%20Design%20CodePhase%202%20Consultation%20LGA%20Submission_FINAL.pdf
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Expert Panels Guiding
Principles

Partnerships and Participation

An easily understood planning
system that establishes
constructive engagement between
users and decision-makers

ILGA Planning Reform
Objectives

Opportunities for public
participation in the planning
system are clear, with an
emphasis on influencing outcomes
at the strategic planning and
policy development stages.
Council Members have a high
level of engagement and influence
in the development of local
planning policy, which is used to
make objective decisions about
development outcomes.

ILGA's Assessment of the Planning ILGA's Assessment of the Planning Reform
Reform Program and draft Planning
and Design Code against the
Guiding Principles - November 2019

Program and draft Planning and Design
Code against the Guiding Principles December 2020

It is acknowledged that a Community
Engagement Charter has been
adopted which contains 5 Principles of
Engagement. The Charter recognises
that communities should be
meaningfully involved in the decision
making that affects them.

The LGA acknowledges that there has been a
more constructive partnership between the
LGA and the State Planning Commission and
the Department during the past 6 months and
the LGA has welcomed the Chair of the SPC
attending both GAROC and SAROC
meetings.

The LGA is of the view that the
engagement process on the draft Code
did not enable constructive
engagement with either local
government or local communities and
council members were not provided
with the opportunity to be engaged and
to influence the local policy content
within the Code.

The LGA has also appreciated the actions
undertaken by the Minister for Planning to
respond to matters raised by the local
government sector, including the need for
further consultation on the P and D Code.

The LGA and many Phase 2 councils
expressed concern about the
insufficient period of time provided to
consider the substantial and complex
draft Code and prepare a
comprehensive, robust and
professional response by the
consultation early closing date of 29
November (a period of only 8 weeks).

The engagement with local government,
particularly Phase 2 councils on training and
understanding the new eplanning system and
Planning Code, has been commendable in
recent months. The LGA recognises the need
for the same level of engagement to occur
with other users of the planning system to
ensure there is broad understanding across
industry and the community of the Code and
the eplanning system.

The voice of local government .
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ILGA Planning Reform
Objectives

ILGA's Assessment of the Planning ILGA's Assessment of the Planning Reform
Reform Program and draft Planning
and Design Code against the
Guiding Principles - November 2019

Program and draft Planning and Design
Code against the Guiding Principles December 2020

Local government seeks greater
involvement in finalising the new
planning system and for communities
to be genuinely engaged in the
development of the system and the
relevant circumstances in the decision
making that occur within it.

Integration and Coordination
A planning system that enables an
integrated approach to both highlevel priorities and local policy and
decision delivery.

Local Government works with the
State Government to develop and
implement an overarching
planning strategy and to ensure
that all major state and local policy
documents are consistent with the
strategy and with each other.
Planning policies and processes
are underpinned by triple bottom
line thinking, which balances the
State's economic, environmental
and social interests.
Local Government has primary
responsibility for developing and
updating the local elements of
planning policy and the
assessment of local impacts of all
development proposals.

The LGA acknowledges the
development and adoption of the State
Planning Policies. In its feedback on
the Policies, the LGA highlighted
several policy conflicts and queried
about how these policies would
translate to the Planning and Design
Code.
This included how the Principles of
Good Design are to be measured and
incorporated into the Planning and
Design Code and the lack of
recognition of Contributory Items within
Heritage Conservation Areas/Zones
and the management of conflicts
between urban infill and existing
stormw ater infrastructure.

There is an ongoing concern that errors,
omissions and inconsistencies will exist within
the revised Code.
Councils see parts of the Code that will
effectively overturn many years of strategic
planning, and for many councils the loss of
Desired Character Statements and the
relatively basic nature of zone objectives
continues to pose a risk of poor development
outcomes. Some Phase 2 councils have
already found themselves approving low er
quality development, being unable to cite
compelling grounds for refusal in the Code.
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ILGA Planning Reform
Objectives

ILGA's Assessment of the Planning ILGA's Assessment of the Planning Reform
Reform Program and draft Planning
and Design Code against the
Guiding Principles - November 2019

Program and draft Planning and Design
Code against the Guiding Principles December 2020

The Commission have been primarily
responsible for the development of the
draft Code. Councils were provided
with the opportunity to identify
important local policy content, however
much of this local policy has not been
translated into the draft Code.

There remains a need for greater scope within
the Code for sensible local policy content that
will facilitate good planning outcomes. If this
is not achieved in the first generation of the
Code, the opportunity must remain for
development outcomes to be improved
through future Code amendment processes.

While local government supports
greater policy consistency, the best
planning decisions are made when
policy is developed and applied in the
context of the local area. There
needed to be greater scope within the
Code for sensible local policy content
that will facilitate good planning
outcomes.
Design and Place
A planning system that supports
the creation of places, townships
and neighbourhoods that fit the
needs of the people who live and
work in them now and in the
future.

The system promotes excellence
in urban and built form which
improves the health and wellbeing
of communities. This is
underpinned by decision makers
having a high level of planning
and design competency.

Councils and the community have an
expectation that the Planning and
Design Code will significantly lift the
bar in terms of the quality of design
outcomes being achieved through the
planning system.
Good design and placemaking must be
a central objective of the Code and
must be enforceable in the assessment
process.

Priority of Regional Plans - needs to be
commenced - moving forward there needs to
be better spatial guidance in place for the
Minister to determine whether to proceed with
a Code Amendment. For Phase 3 councils the 30 Year Plan provides little spatial
resolution of competing objectives.
Good design and placemaking must be a
central objective of the Code and must be
enforceable in the assessment process
While it is recognised that work has been
undertaken to develop Infill policy, the
concern remains that the Planning and
Design Code does not significantly lift the bar
in terms of the quality of design outcomes
being achieved through the planning system.
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I LGA Planning Reform
Objectives

I LGA's Assessment of the Planning I LGA's Assessment of the Planning Reform
Reform Program and draft Planning
and Design Code against the
Guiding Principles - November 2019

Program and draft Planning and Design
Code against the Guiding Principles December 2020

The LGA was supportive of the Design
Guidelines- Design Quality and
Housing Choice, prepared by the
Office for Design and Architecture and
the Principles of Good Design included
within the Guidelines.

Concerns also remain with the quality of
development outcomes permitted by the DTS
infill policies specifically relating to car parking
and garaging dimensions, and landscaping.
Overall there is concern that smaller site
areas, reduced car parking , and no domestic
storage will result in poor outcomes for
residents and communities.

To be effective, these Guideline and
Principles need to translate into the
Planning and Design Code to enable
them to form part of the assessment
process.

The tree planting and offset scheme requires
further clarification, with councils keen to
ensure there is a trigger for enforcement of
the tree's retention following approval, to
avoid private certifiers waiving the
requirement, and that any offset scheme is
delivered in a w ay that provides genuine
community benefit and avoids an additional
burden on councils.
The LGA reiterates its previous comments
that the Principles of Good Design need to
translate into the Planning and Design Code
to enable them to form part of the assessment
process.

Renewal and Resilience
A planning system able to respond
and adapt to current and future
challenges through innovation and
the implementation of sustainable
ractices.

Planning policy can be updated
quickly and efficiently, with
amendments that are not seriously
at variance with the Planning
Strategy taking no more than six
months to be finalised from the

The LGA supports the 'digital by
default' approach to new planning
processes.

The LGA understands that at the end of
November over 300 issues/improvements
relating to the eplanning system have been
identified by councils and other users.

The voice of local government .
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Performance and
Professionalism
A planning system that is
consistent, transparent, navigable,
efficient and adaptable, that
supports clear-decision making
and encourages and facilitates
investment.

ILGA Planning Reform
Objectives

Policies and processes are clear
and consistent, resulting in equity,
fairness and certainty.
The pathways to development are
clear and uncomplicated, with the
level of assessment required
matched to the level of risk of
impact associated with a
development.

ILGA's Assessment of the Planning ILGA's Assessment of the Planning Reform
Reform Program and draft Planning
and Design Code against the
Guiding Principles - November 2019

Program and draft Planning and Design
Code against the Guiding Principles December 2020

The LGA and local government sector
supports an eplanning system which, if
implemented effectively, will deliver
efficiencies not only for local
government but also State
Government and the business sector.

For the reliability of the eplanning system and
confidence of users it is important that the
issues/improvements identified are rectified at
the earliest opportunity and an ongoing
program put in place to address
issues/improvements as they arise.

This system has been built and
delivered by the State Government and
the State Planning Commission and
they are ultimately responsible for its
ongoing operation and success. The
State Government should also be
responsible for meeting the costs of
the ongoing maintenance and
enhancement to this system.

The integration of council systems and the
eplanning portal is a key outcome for many
councils. The State Government needs to
continue to work productively and
constructively with councils to ensure the
system is functional and integrates with
council systems, so councils can efficiently
and effectively meet statutory obligations
including building inspections, Section 7s and
also use the data for other service provision.

The LGA is of the view that
consultation on the draft Code should
have commenced when the online
system w as completed and operational
to enable live testing and to provide
practitioners and the community with
an understanding of the how the draft
Code will operate in an online
environment.

Local Government maintains it's support for
an efficient planning system that avoids
unnecessary red tape.
While councils have found the revised version
of the Code to be more user friendly,
concerns remain with its completeness and
functionality.
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ILGA Planning Reform
Objectives

The development assessment
process is robust but is more
efficient through the removal of
red tape.

The appeal and review process is
timely and cost effective and
compliance and procedural
matters are principally resolved
through a non-j udicial process.

ILGA's Assessment of the Planning ILGA's Assessment of the Planning Reform
Reform Program and draft Planning
and Design Code against the
Guiding Principles - November 2019

Program and draft Planning and Design
Code against the Guiding Principles December 2020

Local Government maintains it support
for an efficient planning system that
avoids unnecessary red tape, however
aspects of the new system introduce
grey areas that risk the process of
applying for development approval
becoming more confusing, costly and
time consuming. Greater certainty is
needed for developers, councils and
communities.

The most recent consultation timeframe
combined with the large volume of new policy
contained in the Code has meant not all
councils have been able to road test typical
development applications as part of their
feedback.

While a new planning system was
intended to increase certainty, in
considering how the Draft Code might
apply in practice, councils have found
policies difficult to interpret.

With no systematic checking of the Code's
application by the Department, councils are
concerned the testing and challenging Code
errors through judicial processes will become
an unfair burden on councils.

This creates the risk that the Code will
be interpreted differently at the
individual development application
assessment level, and through the
Environment, Resources and
Development Court should the Code
be implemented in its current form.

Those that have, have found that routine
inquiries return large amounts of policy to be
considered, with implications for councils'
ability to assess applications efficiently , and
provide timely and correct information to
applicants with phone and counter inquiries.
An aspect of this is where development
comprises multiple components , and policy is
returned for each making the process
cumbersome and confusing
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ILGA Planning Reform
Objectives

Decision making at all stages of
planning is transparent and
decision makers are held
accountable for their performance
by introducing fair and reasonable
performance measures

There is accountability in the
planning policy amendment
process through the introduction
of performance measures and
transparency through the
introduction of an online 'tracking'
system.

ILGA's Assessment of the Planning ILGA's Assessment of the Planning Reform
Reform Program and draft Planning
and Design Code against the
Guiding Principles - November 2019

Program and draft Planning and Design
Code against the Guiding Principles December 2020

The LGA acknowledges that
performance measures will be
developed and put in place. The LGA
in its submission on the Performance
Indicators Discussion Paper, dated
October 2018 expressed
disappointment that the system is only
proposed initially to capture basic
development assessment data, when
the opportunity exists to establish a
system to capture a range of data to
inform the development of future policy
and drive the planning system based
on strategic objectives.

The LGA understands that the Department is
arranging to provide councils with Plan SA
data via the SA Planning Portal.

As above.

There is a lack of clarity as to what framework
Code Amendments will be assessed/
prioritised against.

Access to information is necessary to assist in
system reporting, strategic planning and
performance monitoring.
It is unclear as to the measures of Code
success, how and when these will be
collected and reported on.
There is no set timeframe or scope for the
Commission's first review of the Code.
Reporting measures outlined to date are
operational, not a measure of whether good
development outcomes are being delivered.
State Planning Policy - Design Quality has no
measurement or performance indicators.
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Elements of a successful planning system for South Australia
Strong partnership and collaboration with local government
The LGA and councils are eager to work with the State Government to ensure that South Australians
have a fit for purpose planning system that reflects community values and takes the State forward.
The implementation of the new planning system and the adoption of the Planning and Design Code will
only be successful through a close partnership and collaboration between the State Government and its
agencies, and local government.
The LGA is concerned that councils that have provided detailed submissions as part of the Phase 3
consultation process and engaged with PLUS on policy amendments and new policy in the revised
code do not have a clear understanding of whether or how their original submissions have been
addressed, and what the implications of new and amended policy will be.
The LGA strongly recommends that the Commission makes available the report required under s73(7)
of the PDI Act and clearly describe how issues raised in submissions have been addressed.

Outcome sought
a) The State Planning Commission makes available the report required under s73(7) of the PDI
Act in a timely fashion and clearly describe how issues raised in submissions have been
addressed.

Revised Planning and Design Code
Errors, omissions, inconsistencies, and the loss of local policy
The Local Government sector has previously identified that the lack of a systematic road testing of the
Code has led to two major concerns:
a) errors, omissions and inconsistencies in the draft Code that make the true impact of its
implementation impossible to gauge; and
b) the loss of a large volume of refined and nuanced planning policy developed over many years
through research, consultation with communities, and response to local context, that has
worked efficiently within the current system to achieve good planning outcomes for councils,
developers and communities.
Our members have advised that given the complexity and size of the revised Code and the limited
timeframe (6 weeks) in which to review the revised Code they are concerned that errors,
inconsistencies and omissions will still exist and will only be identified once the revised Code becomes
operational in 2021. For Councils, this is a significant risk to irredeemable built form impacts, legal
challenges and financial risk of the new system.
While it has been recognised that the Commission has considered the concerns relating to the loss of
local policy raised in earlier submissions, councils remain concerned with the loss of Desired Character
Statements, detailed local policy content and Concept Plans which help establish and guide good
development and design in many areas.
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While the LGA understands the benefits of harmonising policy across the state, it is concerned that the
lack of local policy content will result in unintended consequences. For example, much of the soft and
hard infrastructure that supports land use is funded and managed by councils. Councils understand the
pressures placed on this infrastructure, the topography of their areas and the impact different types of
development will have. For many metropolitan councils, with the increase in infill development
stormwater infrastructure is of particular concern. Without close consideration of these issues and
appropriate locally tailored policy there is the potential for additional flooding and an increased risk to
local communities. Consideration should be given to further analysis of local issues and the introduction
of local content where risks are identified. The use of subzones, as the main policy tool to recognise
importantly local policy has been sparing, and it is understood this opportunity during the current
consultation process is now further restricted due to the lead time for introduction of the Code.
Concern has also been expressed at how policies in the Code have been written with policies lacking
structure, defined terms and detail and often ambiguous in nature. This poor expression is of particular
concern with the removal of ‘non-complying’ land uses and many of these land uses becoming
‘Performance Assessed’. Feedback provided is that the lack of policy clarity and detail will result in a
lack of guidance to require good development outcomes and future applicant appeals.
The following examples of poor policy expression and inconsistencies have been identified by LGA
members:
Example 1:
This example is for the front setback in a General Neighbourhood Zone.
PO 5.1 (below) is poorly written – any setback will contribute in some way (positively or negatively) to a
suburban streetscape character. Policy in PO 5.1 should be refined to make it more meaningful and
instructive.
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Example 2
The revised Code has altered the way that a performance assesses development is exempt from public
notification in that during the Phase 3 consultation period the Code stated:

Notification of Performance assessed development
(a) t he site of the development is djacent Ian to land in a different zone
( b)

development identified as "all other code assessed development" in Urban Corridor
( Business) Zone Table 3

(c)

development exceed ing the maximum building height specified in DTS / DPF 2 .3

(d )

development exceeding the defined building envelope specified In DTS / DPF 3.1 or

Whereas the new trigger is:
ta01e aIs0 toemmes any exempuons to me pIacemem or nouces wnen notmcauon 1s reqJireo.

I Excep

Class of Development
I.

A kind of development which. in the opinion of the relevant authonty. 1s of a minor nature only and will not
unreasonably impact on the owners or occupiers of land 1n the locality of the~ ol the developmenl

2. Any kind of development that is not localed ad1acen to a site used tor res1dent1al purposes in a
neighbourhood-type zone

None

Except

The reference to development not located “adjacent” to a site is problematic because “adjacent” is not
defined. Its dictionary definition is abutting or neighbouring. Whereas “adjacent land” is a defined and
clear term. This will raise community expectation, confusion and potential legal challenge through the
change from a defined terminology to an undefined terminology.
The clause would better read as ‘Any kind of development where the site of the development is not
adjacent land to a site (or land) used for residential purposes in a neighbourhood – type zone’.
Example 3
The language in the Dwelling Excision Overlay is vague, and open to interpretation.
In particular, it is unclear what is meant in PO 1.1. by the concept of a dwelling being ‘surplus to a
productive land use’, and what is meant in PO 1.2 by ‘a surplus dwelling’. It is also unclear how, and by
whom, those concepts may be demonstrated.
One interpretation is that PO 1.1 and PO 1.2 involve a subjective test, whereby it is simply a matter for
the person undertaking the productive land use to form the opinion that the dwelling is ‘surplus’ to that
use. This could lead to abuse, whereby a landowner can simply advise the planning authority that a
dwelling is no longer required or can employ artificial means (such as finding temporary off-site
accommodation) in order to support an application for land division. The fact that division would appear
to be supported in the Dwelling Excision Overlay may make it difficult to refuse the application. If
approved, there would be nothing to stop the owner coming back after the division and transfer has
occurred and asserting a change in circumstances such that a new dwelling is required on the
productive land parcel. This could lead to a proliferation of dwellings and a loss of productive land,
which would be contrary to the policy intent.
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Alternatively, if the Overlay intends to employ an objective test, it is unclear what criteria are to be used
by the planning authority to determine whether or not a dwelling is ’surplus’. One can readily think of
unintended situations where it may be the case, such as where productive land is being share-farmed.
PO 1.1, subclause (c), requires that ‘the dwelling existed prior to 1 December 2011’. While the policy
relevance of that date is unclear, the issue is that a ‘dwelling’ is defined by reference to its use ‘as a
self-contained residence’ where use can be difficult to prove particularly as time goes by. Further, is it
sufficient if a dwelling existed at any time prior to 1 December 2011 (even if the use has been
abandoned or superseded), or is it intended that the dwelling must have been in existence immediately
prior to 1 December 2011?
As a result of the concerns being expressed by local government a clear process should be established
to enable documented errors, inconsistencies, unclear policy and omissions to be identified and quickly
responded to.
In addition, an audit should be done of all policies which contain multiple clauses to specify whether an
“and” or an “or” applies in each instance.

Outcome sought
The State Planning Commission:
a) establish a clear process to enable documented errors, inconsistencies and omissions to be
identified and quickly responded to;
b) continue to collaborate closely with local government with consideration being given to further
analysis of local issues and the further introduction of local content where risks are identified;
and
c) enter into a documented and agreed program with each Council as to whether and how desired
policy changes will be progressed through the Code Amendment process.

Local Heritage and Representative Buildings
Current Historic Conservation Zones (HCZ) and what are currently referred to as Contributory Items
(CI) are highly valued by local communities and councils.
The following comments are provided in respect of local heritage:
•

The LGA support the decision to transition the vast majority of existing contributory items into
the revised Code as ‘representative buildings’.

•

While “representative buildings” will be a defined land use term in the Table forming Part 7 of
the Code; there is no specific policy that is directed to these places in the Historic Area Overlay
itself. Not only are there no policy provisions that specifically speak to these buildings; there is
no reference to them at all in the Overlay. At a minimum ‘representative buildings’ should be
referenced in Desired Outcome DO 1.

•

It is unclear as to the Commission’s position regarding the future inclusion of ‘representative
buildings’ and the process for their identification and framework for inclusion.

•

No audit has been conducted to update the map of representative buildings, some of these are
no longer in existence or contain errors.
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•

The demolition of Local and State Heritage Places as an inclusion requiring notification is
supported. For consistency, the requirement for notification should also include the demolition
of buildings within the proposed Historic Area Overlay (with the exception of outbuildings).

•

The suggestion that the “economic” test for demolition in the Historic Area Overlay has been
removed and replaced by a “reasonableness” test is somewhat misleading as the end result it
the same, i.e. whether it is reasonable to demolish a place as an alternative to restoring it will
still inevitably involve economic considerations. There is a concern that without a Practice
Direction to provide guidance, relevant authorities and the Courts will continue to use economic
viability in their decision making.

•

It is also noted that the production of Design Advisory Guidelines for the Historic Area and
Character Area Overlays has been foreshadowed. While s66(5) of the Act suggests that the
Code may be accompanied by such advisory material, it does not form part of the planning
rules. This detail would be better placed within the Code as policy so that greater weight could
be given to such guidelines in the assessment of an application for planning consent.

The LGA also reinforces its support for the following recommendations 2018-19 Inquiry into Heritage
Reform of the Environment, Resources and Development Committee of Parliament:
•

State Government commences a state-wide, collaborative and strategic approach to heritage
reform through development of a staged process and that any reforms undertaken must result in
streamlined, clear and responsive processes and transparent and accountable decision making;

•

A state-wide, strategic approach to identifying heritage of local and state significance, involving
the community and interested stakeholders, which is appropriately funded by state government,

•

An audit or review be undertaken of local and state heritage places and contributory items, with
the aim of working collaboratively with community and local government;

•

A suitable long-term funding base (that incentivises management for heritage and
disincentivises deliberate neglect of heritage) for the management of heritage be identified and
secured; and

•

Sub- section 67 (4) and (5) of the Planning, Development and Infrastructure Act 2016 should be
repealed in order to ensure that planning policy is determined by proper planning principles
through broad community consultation, rather than through a selective vote of property owners.

The LGA supports the establishment of a the Panel to prepare a ‘roadmap’, as identified in the
correspondence to the Presiding Member of the Environment, Resources and Development Committee
(dated 5 September 2019):
‘Government will establish a Panel comprising persons of appropriate expertise, including
representation from the Commission, Heritage Council, Local Government and relevant
Government agencies to prepare a roadmap for a staged approach to heritage reform to be
presented to Parliament in mid 2020’.
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Outcome sought
a) Policy provided in the Historic Area overlay which provides specific guidance and recognition in
relation to Representative Buildings’.
b) Clearer reference in the Historic Area Overlay (and Character Area Overlay) to specifically refer
to the Statements in the Performance Outcomes

c) a Practice Direction be prepared that provides guidance to the meaning of ‘reasonableness’;
d) Include the Design Advisory Guidelines for the Historic Area and Character Area Overlays
within the Planning and Design Code; and

e) the State Government prioritise the formation of a Panel comprising persons of appropriate
expertise, including representation from the Commission, Heritage Council, local government
and relevant Government agencies to prepare a roadmap for a staged approach to heritage
reform.

Good Design
A key premise behind the South Australian Planning Reforms and as identified in the PDI Act and State
Planning Polices is the focus on good design outcomes under the Code. Good design and placemaking
must be a central objective of the Code and must be enforceable in the assessment process. The LGA
remains supportive of the Design Guidelines- Design Quality and Housing Choice, prepared by the
Office for Design and Architecture and the Principles of Good Design included within the Guidelines.
To be effective, these Guideline and Principles need to translate into the Planning and Design Code to
enable them to form part of the assessment process.
Councils and the community have an expectation that the Code will significantly lift the bar in terms of
the quality of design outcomes being achieved through the planning system. Therefore, good design
and placemaking must be a central objective of the Code and must be enforceable in the assessment
process.
The LGA’s submission during the Phase 3 consultation process identified significant shortcomings in
the Code as it related to ‘Good Design’. The following comments are provided in relation to the revised
Code:

Infill Development
Overall, support has been expressed for the intent of the policies to improve infill outcomes for Deemed
to Satisfy (DTS) development compared to the Residential Code, particularly the focus on trees, soft
landscaping, and onsite stormwater management. The inclusion of an evidence base (research reports)
provided to support the investigation of issues, policies and possible outcomes was particularly
valuable.

Outcome sought
Infill development policy improved by:
a) developing a Practice Direction to ensure consistent application of policy,
b) undertaking a review of the infill policy with input from councils, community and stakeholders
following 12 months of implementation, and
c) undertaking in depth policy analysis on issues such as storage, parking, and universal design.
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Façade Design Elements (Design Quality)
A strength of the Code infill policy is additional content on ensuring appropriate design outcomes within
building facades through the integration of a minimum number of design elements for DTS applications,
preferably this should be a Performance Outcome for all dwellings. The intent is to create articulation,
variation, depth an interest to facades. There are some omissions in the policy proposed which could
have improved outcomes, particularly for secondary frontages and the requirement for additional design
elements.
In relation to façade design policies, there is support for the intent to improve design outcomes and
require a more considered relationship between infill development and the street. In the context of this
support, the following was noted:
•

window area facing the street are not specified as ground floor, in effect enabling two storey
development with no street facing windows at ground floor, which does not reflect the policy’s
intent for better connection with the street; and

•

minimum dimensions for what constitute a habitable room should be clearly defined in the Code
to ensure clarity and consistency amongst relevant authorities.

While the revised policy has improved some infill policy the DTS provision are too easy to achieve and
could be strengthened further to improve design outcomes by:
•

a DTS development achieving more than three of the listed design elements; and

•

removing the design elements that enable the use of a single building materials for 80% of a
dwelling.

More broadly, the policies’ focus on semi-detached infill development, and clarity is required about the
requirements for other forms of infill such as group dwellings, residential flat buildings, and apartments.

Outcome sought
The Façade Design Elements improved by:
a) increasing the number of techniques required to satisfy thee DTS criteria;
b) removing the design elements that enable the use of a single building materials for 80% of a
dwelling; and
c) including façade design elements as a Performance Outcome for performance assessed
application.

Car Parking - Garaging and on-street (Parking, Access and Public Realm)
The draft Code policies provided increased support for minimum garaging sizes, reducing driveway
widths and provision for on-street parking. This aided in improving design outcomes to support better
provision for parking on sites (and not having cars parked in streets instead of garages), and
improvements to amenity and public realm through reducing the impact of driveways, both on street
trees, landscaping and on-street parking.
The revised Code has weakened the previous policy position by:
• reducing minimum garage dimensions to the Australian Standards;
• reducing the length of on-street parking; and
• maintaining the 1 on-street parking provision for every 3 dwellings (previous GAROC submission
recommended every 2 dwellings).
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The reduction of garage dimensions from what was originally consulted on in the draft Code is of
particular concern as the proposed smaller internal dimension size for garages only facilitates a small to
medium size vehicle, and makes everyday access to cars and loading and unloading of items and
internal access into the dwelling difficult. It also does not enable the use of space within the garage for
other domestic purposes such as laundry facilities and storage. This is particularly critical in reduced lot
size development where additional storage areas are not possible.
If garage widths are to be reduced in the revised Code, then policy should be introduced that explicitly
excludes other domestic type uses and activities within the garage to avoid compromising the vehicle
parking space. Alternatively, and the preferred option, is to increase the dimensions of the garage to
that which was originally consulted on in the draft Code to allow for other ancillary domestic activities as
well as vehicle parking to occur.
The reduction of the on-street car park length between driveway crossovers from 6m down to 5.4m as
proposed does not take into account or provide for separation of the vehicle from the edge of the
crossover, potentially creating difficulties for vehicles to enter and exit driveways, particularly where
streets are narrower, or have a vehicle parked opposite.
There is a need to clarify requirements for driveway and kerbside parking widths, the stated maximums
total 10.4 metres (5-metre-wide driveway and 5.4-metre-long carparking space) for 10-metre-wide
frontages. It is recommended the driveway width be reduced to 3.5 metres in these cases.
In outer metropolitan councils, councils have advised that it is preferable to provide 2 on site car
parking spaces for 2-bedroom dwellings, and to provide visitor parking on site. Variation in
demography, geography, and access to public transport mean the needs of inner and outer areas are
different. This could be dealt with in a Technical and Numeric Variation.

Outcome sought
Increase the dimensions of the garage to that which was originally consulted on in the draft Code to
allow for other ancillary domestic activities as well as vehicle parking to occur.

Storage within infill dwellings
A previously identified gap in policy coverage was the lack of policy for the provision of storage for
dwelling types that are not in the form of apartments to:
• enable suitable space to be provided for storage on sites which are significantly smaller and far
less likely to have separate shed storage in rear yards;
• prevent usage of garages for storage at the expense of parking of vehicles (a common issue
resulting in parking and on-street impacts for infill areas); and
• respond to the function of garage spaces. This would potentially include the ability to walk past
parked vehicles within garages with household items, such as a bike or bin, to ensure they are
suitable for their intended use and function as flexible spaces.
This is even more important in infill development where smaller lots and dwelling formats place more
pressure on these spaces either for storage, alternate functions (such as bin storage or laundry spaces)
or as connections between the street and rear yards.

Outcome sought
Policy introduced to provide suitable space for storage within infill dwellings.
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Stormwater Detention / WSUD (Greening)
The updated policies provide for the inclusion of stormwater detention as part of the water sensitive
urban design solutions for infill development sites. This is an improvement to the previous policy which
only provided for retention and only applied the policy to detached, semi-detached and row dwellings.
The new approach broadens the application to all dwelling types, which is appropriate as infill
development covers the spectrum of dwelling types. It also increases the extent of roof area connected
to the systems across most dwelling types and links the extent of retention volume to the site
perviousness, reflective of the potential additional impacts of run-off volumes.
While a consistent approach is desirable, the volume of 1,000 litres for detention is typically lower than
that currently required by most metropolitan councils for infill development (with the capacity often
determined based on calculated capacities of stormwater system for respective councils), and as such
has the potential to increase run-off flows into the stormwater system.
The concern exists that a private accredited professional assessing an application as DTS may exclude
the rainwater tank requirement as a minor variation or, if included, the builder may make it the
responsibility of the homeowner to install and connect. If the homeowner is not aware of the obligation
and if not a mandated condition of approval, there may be no requirement to install and connect the
rainwater tank.
Certainty needs to be provided; this can be achieved by:
a) private accredited professionals not being able to approve a variation from the DTS provisions
(or at least requiring recording in the DAP the nature of each variation and the rationale for this
departure);
b) DTS provisions being incorporated as mandatory conditions, this would necessitate an
amendment to Practice Direction 12, and
c) the installation and connection of the rainwater tank being the responsibility of the builder, this
can be achieved by the rainwater tank installation and connection being included as part of the
mandatory Certificate of Occupancy or Certificate of Completion.

Outcome sought
a) The policy reviewed to:
a. increase the detention capacity of the stormwater systems for infill development to at
least 2,000 litres (potentially with equivalent reductions to the retention capacities) to
better reflect current detention requirements for most Councils and therefore capacities
of stormwater systems; and
b. lower the level of imperviousness required for the trigger to provide detention for the
sites, reflective of increases in imperviousness that result from infill development than
would otherwise occur on sites where the original stormwater system was designed.
b) Application of the Stormwater Management Overlay be clarified (both in terms of areas / zones
applied and forms of development it applies to);
c) DTS provisions relating to rainwater tank installation and connection be incorporated as
mandatory conditions and Practice Direction 12 amended to include these conditions;
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d) The installation and connection of the rainwater tank be the responsibility of the builder through
rainwater tank installation and connection being included as part of the mandatory Certificate of
Occupancy or Certificate of Completion; and
e) Private accredited professionals not being able to approve a variation from the DTS provisions
(or at least requiring recording in the DAP the nature of each variation and the rationale for this
departure).

Practice Direction 12 – Conditions 2020
It is recommended that “standard” conditions be imposed on certain DTS planning consents that
require DTS provisions to be undertaken and maintained. If not, the risk is that planning level 3 and 4
accredited professionals will not impose these or will be reluctant to do so.
Practice Direction 12 should be amended to specify an appropriate condition or conditions in clause 5
as one or more that a relevant authority is required to impose. This would ensure no discretion on the
part of an accredited professional as s127(1)(b) would make their decision subject to the conditions
specified by the Practice Direction.
The following are some examples of some standard type conditions that might be considered:
1. Rainwater storage
Rainwater tank storage shall be installed prior to occupation of the dwelling and thereafter
maintained in an operational condition
2. Tree planting
The tree planting shall occur prior to occupation of the dwelling and the tree/s thereafter
maintained in good health and condition. Any tree that dies shall be replaced with an equivalent
size tree and thereafter maintained in good health and condition.
3. Retained tree
The retained tree/s that have resulted in the application of a tree planting discount shall be
retained and maintained in good health and condition. Any such retained tree that dies shall be
replaced with an equivalent size tree and thereafter maintained in good health and condition.
4. Soft landscaping
The designated area of soft landscaping shall be retained and maintained in a pervious
condition capable of supporting the growth of plant species and shall not be covered by artificial
turf or any form of pervious paving or paved/hardstand areas or used for pedestrian and/or
vehicular movement.
5. Private Open Space
The designated private open space area shall be provided and maintained as open space and
is not to be used for storage, laundry drying, rainwater tanks, utilities, driveways or vehicle
parking areas.
6. Onsite parking
The onsite car parking spaces shall be provided prior to occupation of the dwelling and
thereafter maintained so as to be available for the parking of vehicles.
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Outcome sought
a) Practice Direction 12 amended to specify “standard” conditions be imposed on certain DTS
planning consents that require DTS provisions to be undertaken and maintained.

Flooding
The LGA acknowledges that the Commission has listened to the concerns of councils about the need to
ensure that up to date flood mapping data and policy guidance is provided in the Code. While these
concerns have been partially addressed through the provision of two flood overlays which incorporate
data made available by councils and the Department for Environment and Water, councils have
continued to express concern around the lack of flood policy where no overlay has been applied and
there are no Finished Floor Level (FFL) requirements.
Best practice suggests that a general policy be that the FFL should be a minimum of 200mm above top
of kerb. This is because the road network often acts as an overland flow path for stormwater runoff.
Even if not located in a flood prone area, there is potential for flooding to occur if the overland flow
paths are obstructed or overwhelmed.
The LGA also notes the recent State Budget allocation of $3million over two years to provide
consolidated flood mapping for development planning, emergency services and agriculture as part of
the government’s $120million Digital Restart Fund.
It is an important acknowledgement from the State Government that it recognises its strong leadership
role in the management of flooding within South Australia, which includes providing funding to develop
up to date flood information and data for inclusion in the Code.
The LGA notes from the budget papers that currently this is a two-year program. The LGA recommends
that this program be made on-going and funded accordingly to develop comprehensive flood mapping
data across the State and to maintain and update the data particularly considering climate change
which suggests the potential for more extreme storm events.

Outcome sought
a) A general policy included in the revised Code that Finished Floor Levels are a minimum of
200mm above top of kerb where there are no flood overlays;
b) The Development Planning, Emergency Services and Agriculture Program made on-going and
funded accordingly to develop comprehensive flood mapping data across the State and to
maintain and update the data particularly considering climate change which suggests the
potential for more extreme storm events; and
c) Councils be provided with the scope and details of new floodplain mapping program to avoid
duplication with current stormwater mapping programs

Public Consultation in the Assessment Process
The extent of exceptions in the Code that would trigger public notification has been raised as a concern
by councils. As an example, exceptions for requiring notification of residential development should also
include development proposing boundary walls that exceed the height and length standard identified in
the revised Code, not just the overall building height. It is local government’s experience that boundary
walls large in length and height are often a source of concern, and adjoining land owners should be
given an opportunity to provide their feedback during an assessment process if a proposal exceeds the
policies in the revised Code.
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Under the current proposal the only form of residential development that will be notified is based on
total building height. The single largest concern raised by neighbouring property owners in the current
system is boundary development, especially where it exceeds the prescribed height and length. Under
the Code currently this would be exempt from notification. It is the sector’s view this will create a great
deal of concern within the community on implementation and ask that this be reconsidered.

Outcome sought
a) Review the public notification triggers for performance assessed developments on boundaries.

Performance Assessed Pathway
Submissions by councils raised the issue of performance assessed development requiring the
consideration on merit against all appropriate relevant provisions in the draft Code. The revised Code
only identified specific policies from the zone, or general policies that the Commission has deemed
relevant to assess against individual development types.
This has been raised as an issue as important policy may be missed in the assessment process such
as material finishes and articulation of facades, tree planting and water sensitive design. The
completion of classification tables and sufficient time to verify by councils is considered a critical matter.
Councils concerns are two-fold:
1. the importance of getting the classification tables right; and
2. the onerous nature of assessing ‘all other Code Assessed’ development. In these instances
councils will need to read through thousands of policies to determine what is relevant.

Commercial development in residential zones
Many Councils are concerned about the broadening of policies allowing non-residential land uses in
residential zones.
In particular, shops, offices & consulting rooms being envisaged in the following circumstances.
•

In locations greater than 500m from an Activity Centre – shops, offices and consulting rooms up
to 100m2 are envisaged. This could occur in the middle of a residential street where it could
have potentially significant impacts on amenity. These developments would not need to be
ancillary to a dwelling and is this policy is likely to cause a great deal of concern to residents
who might reasonably expect that they are protected from commercial development occurring
within their suburban neighbourhood.

•

Even though some aspects such as parking will need to be performance assessed, the way the
policy is currently written will give councils no ability to refuse an application for a demolition
and associated small shop in the middle of an average street, 500m from a shopping centre.

•

Car parking will be difficult to manage, and there is no limit on the number of change of uses
which could occur in one location and could result in a default centre.

•

On sites adjoining an existing Activity Centre: shops, offices and consulting rooms up to 200m2
are envisaged. This undermines the purposes of, and artificially extends the centre’s zone
boundary.

•

No notification of shops, offices and consulting rooms will occur, except where oversized. It is
anticipated that it will cause great distress to residents to discover with no prior notice or
opportunity to comment that they are now living next door to a commercial property.
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Councils are also concerned that the revised Code zones contain a much greater range of land uses
resulting in a departure from basic land use planning and is likely to result in additional land use
conflicts. For example, the Norwood Payneham & St Peters Light Industry Zone is transitioning to the
Employment Zone which anticipates a much broader range of land uses.
These broadening of policies and the increase in land use types within zones is a departure from the
‘like for like’ changes originally communicated to councils.

Outcome sought
a) Release mapping that shows the extent to which residential areas, across the metropolitan area
in particular, would be impacted by this policy change.
b) Review all policies that allow commercial development to occur in residential neighbourhoods to
ensure there is sufficient policy, consultation and grounds to prevent inappropriate development
that will impact on the amenity of residential areas.

Tree Planting and Tree Offset Scheme
Tree Planting
A significant improvement to planning policy proposed by the previous draft of the Code was the
provision of deep root zones for tree planting within infill development / small lot housing. The policy in
the revised Code has the potential to be significantly weakened as a result of the proposed introduction
of an Offset Scheme for the planting of the trees and the removal of policy relating to the provision of
deep root zones for tree planting.
The following comments should be considered:
•

To achieve the Tree Canopy cover detailed in the Greater Adelaide 30-year Plan and reduce
heat island effect arising from increased paved areas and the effects of climate change, there is
a need for a consistent canopy cover. This can only be achieved by trees being planted on both
public land (reserves, open space and streets) and private land. To reduce the heat island effect
in the higher density infill areas it is essential that trees are planted on private land.

•

The Code identifies, depending on land area, small, medium and large trees, to ensure that
appropriate trees with the necessary canopy are planted (i.e. not a pencil pine). A guide should
be developed in conjunction with the Green Adelaide Board which identifies and provides a list
of appropriate trees in local government areas.

•

There is scope for greater simplicity and consistency of language relating to trees between
different areas and development types – for example currently in the Code a “medium sized
tree” has a different definition in residential and non-residential zones.

•

Table 2 Tree discounts appear to relate to trees that are retained on a site. It is unclear in
reading the policy as to how the “discounts” are intended to be applied. Column D is unclear as
to whether it sets out what can be planted or is intended as a “discount” on what otherwise
would be required. This should be clarified, and if a retained tree is to be relied upon to achieve
a discount then a condition should be imposed to prevent that retained tree from being
removed.

LGA of SA

ECM 726078

LGA Submission Revised P&D Code

Page 28 of 36

Local Government Association

of South Australia

The voice of loca l government.

Tree Offset Scheme
The LGA understands that a Tree Offset Scheme (the Scheme) is to be established to enable payment
into an off-set fund when a tree is unable to be planted. The LGA understands that this exclusion is to
be part of the DTS provisions for infill dwellings.
To enable the LGA to provide its formal position on the proposed scheme, the LGA would need to
consult its members on a draft of the Scheme for a minimum of 6 weeks.
For the local government sector to assess the benefits or otherwise of the Scheme, the following
matters should be addressed in developing the draft Scheme:
1. Timing of the commencement of the Scheme - would it occur in conjunction with implementation
of the revised Code?
2. The level of the financial contribution to the scheme where a payment is to be provided in lieu of
a tree.
3. Whether the scheme will be State-based or council based. This will have implications regarding
administration and accessibility to the scheme and whether trees are planted in the area where
the offset has been provided for.
4. The process for determining when an offset is to be applied. Recognising that the scheme
applies to DTS applications which will be assessed by private certifiers, will mechanisms be put
in place to ensure that the offset scheme is not applied automatically?
5. What rules and obligations will be placed on the Private Certifier and applicant to ensure that
payment into the offset scheme in lieu of a tree on the property is the last resort?
6. Could the planting of the tree be required to be undertaken as part of a Certificate of Completion
or Certificate of Occupancy to ensure that the tree is planted at the time of dwelling completion
and to avoid councils be required to undertake compliance actions?
7. What information will be provided to the homeowner to enable them to understand that they are
required to maintain the tree?
8. Could the design of the Scheme consider the practicalities of replacing and maintaining a tree in
the public realm (including space constraints) and the loss of tree benefits where they are
needed most?
The LGA would seek to work with the Commission on the development of the draft Scheme.
In developing the Scheme, the following principles should be considered:
• The Scheme should not undermine the overall intent and purpose of the policy for improving
amenity and comfort outcomes for occupants and surrounding properties to infill development
sites that the tree would provide over time.
• The Scheme should not focus planting into the public realm, which is most likely to be away from
the locations where canopy loss is occurring on private sites, and arguably where the benefits of
additional tree planting would be less beneficial to the overall policy intent (i.e. open spaces and
streets that already have tree coverage and lower urban heat island impacts).
• It should not assume that planting in the public realm will be available as an option. More
established locations (where much of the infill is occurring) already have streets filled with
mature street trees and open space areas with established trees (or in some cases limited or no
open space areas within the same walkable neighbourhood).
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• The Scheme should not disincentive the planning of trees on private land and should incentivise
better design and amenity outcomes for occupants.
• The Scheme should not place increased responsibility on local government in achieving the 30Year Plan’s urban tree canopy target, when it is private landowners and developers which are
reducing tree canopy, contrary to the policy.
• The Scheme should not ignore the importance of trees to contributing to better design outcomes
for infill development (spaces created to accommodate the trees are part of this). This is a key
objective of the Planning and Design Code and the Planning, Development and Infrastructure
Act 2016.
Offset contribution
The LGA understands that the initial offset contribution will be $300, and notes that this suggested
contribution is not based on any recommendations in the Options Analysis Report prepared by BDO
(the BDO report). The LGA understands that this figure is based on the 2*$150 fee for removing a
Regulated tree, which the BDO report identifies “falls short of covering the cost of planting and
maintaining a replacement tree, ($603 on private land, $1,165 on public land), not to mention the lost
benefit to the community (estimated at $3,435 for an average unregulated tree)”. It is the LGA’s view
that a $300 contribution provides a significant disincentive for developers to plant a tree on the private
land and an incentive to provide an offset contribution.
Based on information provided in the BDO report, the LGA suggests that the Scheme contribution
should be based on the increased footing costs and the onsite tree planting and maintenance costs for
scenario 3 which is equivalent to $2980 (page 45 BDO report).
This would provide the developer with a clear incentive to decide on whether to provide a tree on the
private land or contribute into the offset fund.
Administration of the Scheme
The LGA is concerned that the BDO report identifies that the cost of establishing and ongoing
administrative cost for the scheme could be $220,000 annually. The report appears to suggest that the
22 councils in greater metropolitan Adelaide would be responsible for this administrative cost ($10,000
per year for each council), (BDO report p30).
The LGA would not support:
a) Councils being required to meet the administrative costs of setting up and maintaining the
scheme; or
b) The administration cost being taken from the offset fund.
Consideration could be given to an additional administration fee added to the offset contribution.
Should the Scheme contribution fee be $300 (as is being suggested), based on the projections for the
number of infill dwelling to be built annually (approximately 4,500), (BDO Report p35) and assuming
(based on Option 2 BDO Report p36) that only 23% of developers pay into the offset scheme, the
Scheme would receive an annual balance of around $300,000. It could then be assumed that where the
administrative costs are taken from the offset fund only $80,000 would then be available for tree
planting. This would suggest that the Tree Offset Scheme is financially unsustainable, unlikely to
provide a significant environmental benefit and will be of minimal assistance in achieving the tree
canopy Target set by the 30-Year Plan.
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Outcome sought
a) A minimum 6-week consultation timeframe for the draft Tree Offset Scheme;
b) A scheme that:
a) establishes a monetary value for the tree, equivalent to the additional footing cost and cost
to plant a tree on private land;
b) does not fund administrative costs from the scheme; and
c) does not require councils to:
a. contribute to the administration of the scheme, or
b. provide a co-contribution to access available funds.

Eplannning system and eplanning levy
The LGA and local government sector supports an eplanning system, which if implemented effectively,
will deliver efficiencies not only for local government but also State Government and the business
sector.
This system has been built and delivered by the State Government and the State Planning Commission
who are ultimately responsible for its ongoing operation and success. The State Government should
also be responsible for meeting the costs of the ongoing maintenance and enhancement of this system.
However, through recent amendments to the use of the Planning and Development Fund, the recent
introduction of a fees and charges schedule the directs lodgement fees to the State Government, and
the eplanning levy paid by councils; the State Government is recovering many of its operating costs
from other system users. This is an inappropriate and inequitable outcome.
The LGA understands that at the end of November over 300 issues/improvements relating to the
eplanning system have been identified by councils and other users. For the reliability of the eplanning
system and confidence of users, it is important that the issues/improvements identified are rectified at
the earliest opportunity and an ongoing program put in place to address issues/improvements as they
arise.
In 2018-2019 and 2019-2020 the local government sector contributed over $1.1million to the cost of the
establishment of this system and this is to increase to around $2.2 million annually in future years.
Given the eplanning system will not be fully functional until the last quarter of 2020/2021 the LGA would
encourage the State Government to maintain the 50% council contribution to the eplanning system in
2020/2021 financial year.

Outcome sought
The State Government:
a) establish an ongoing program to address issues and improvements to the eplanning system;
b) maintain the 50% council contribution to the eplanning system for the 2020/2021 financial year;
c) remove the requirement for councils to pay an annual eplanning levy or undertake a review
based on an analysis of privately accredited professionals system contributions, fee distribution
and incurred costs to councils; and
d) provide funding support for councils needing to develop and procure building inspection and
enforcement task functionality in the eplanning system.
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Planning and Development Fund
The ability for councils to effectively ‘fund and deliver’ quality public open space is proving a challenge
as Adelaide continues to grow and many parts of South Australia increase in population density.
In addition, in these extraordinary circumstances of social and physical distancing arising from the
COVID-19 pandemic, public open space has provided opportunities to escape household confinement
and enjoy a host of positive well-being effects, maintain social relationships (while maintaining physical
distancing) and provided people with a sense of connection with the outside world.
South Australian councils have also experienced an increase in community usage of its open green
spaces during the period of community isolation and social and physical distancing.
The current formula and fund are largely a legacy of greenfield development, which dominated the
majority of urban growth when the system was conceived. This approach is no longer suitable for a
contemporary context where medium and high-density development accounts for up to 70% of all
metropolitan development, as encouraged by the planning framework in the 30-Year Plan for Greater
Adelaide.
In conjunction with local government, a review of the Planning and Development Fund should be
undertaken to investigate a financial model that is more equitable and appropriate for councils that are
experiencing higher volumes of infill development, including multi storey development
The LGA has previously raised the local government sector’s concern with the Planning, Development
and Infrastructure (General) (Planning and Development Fund) Variation Regulations 2020 (the
regulations), which enable the State Government to use the Planning and Development Fund to pay for
the implementation of the State’s new planning system, when the purpose of the fund is to “support the
purchase, planning and enhancement of public spaces throughout South Australia”.
It is noted from reports prepared by the Auditor General that of the $43.6m cost of implementing
planning reforms, approximately $23m has been used from the Planning and Development Fund for
this purpose over the past 3-years and will increase to $25.5M in 2020/2021.
The LGA notes, that the regulations gazetted on 12 November 2020 have included an additional sub
regulation that results in Regulation (1)(b) ‘the establishment (in connection with the object set out in
section 12(2)(b) of the Act) of a system that enables people who use or interact with the planning
system to access planning information, and to undertake processes and transactions, by digital means
expiring on 1 July 2021.
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However, our members remain concerned that future regulations can be made to enable open space
funding to be used for the implementation of operational reforms beyond this sunset date. This means
that future governments could also reduce the amount of funding available to help councils provide high
quality open space at a time when parks and recreational areas are needed to support community
health and wellbeing. The Planning, Development and Infrastructure Act 2016 should be amended to
clearly limit the purpose of the Planning and Development Fund to “support the purchase, planning and
enhancement of public spaces throughout South Australia”.

Outcome sought
a) In conjunction with local government, the State Government undertake a review of the Planning and
Development Fund to investigate a financial model that is more equitable and appropriate for
councils that are experiencing higher volumes of infill development, including multi storey
development.
b) Sections 194 and 195 of the Planning, Development and Infrastructure Act 2016 be amended to
clearly limit the purpose of the Planning and Development Fund to “support the purchase, planning
and enhancement of public spaces throughout South Australia”.

Fees and Charges under the PDI Act
Various aspects of the new planning system will result in increased costs to councils, specifically:
a) Increased cost of Assessment Panels (Panel member fees + staff time + council resources);
b) Additional system costs as a result of the eplanning portal (eplanning levy);
c) Additional staff resources to assist applicants to lodge applications electronically;
d) Additional resources to achieve mandated timeframes, compliance, public education of the new
system, implementation of the building inspection policies; and
e) Professional accreditation and ongoing training.
To date there is not a clear understanding of where cost savings can and will be achieved as there has
been no regulatory impact assessment undertaken that considers the costs to councils. The LGA
believes that it is unacceptable for all ratepayers to continue to subsidise 70-80% of the costs of
undertaking statutory planning and building assessment functions.
The LGA has not undertaken a detailed analysis of the recently introduced fees and charges under the
PDI Act and PDI (Fees, Charges and Contributions) Regulations 2019 and will seek information from
councils as to the impact of the new fees and charges schedule as the Code is implemented.
The LGA understands that the State Government has committed to a review of fees and charges in
June 2021, following 12 months of the system operating to see if the assumptions that underpin the
funding model require adjustment. Given that the full implementation of the Code will not occur until
Phase 3 of the Code is implemented in 2021, it is considered that any review of fees and charges
should be undertaken following the full implementation of the system, this will provide a complete
understanding of the operation of the system in both a metropolitan and regional context.
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Outcome sought
a) The State Government undertake a review of statutory fees and charges set under the Planning,
Development and Infrastructure Act and PDI (Fees, Charges and Contributions) Regulations 2019
12 months after the full implementation of the Planning and Design Code to ensure that the fee
structure adequately reflects the costs to councils of administering the requirements of the Act.

Ongoing support
Following implementation of both Phase 2 and Phase 3 of the Planning and Design Code, the LGA
believes that ongoing support for councils, the community, and industry is required to ensure that both
the new Code and eplanning system are well understood. It is also anticipated that errors and
omissions will be identified over the coming month which will need to be addressed and prioritised.

Outcomes sought
The State Government provide:
a) the State Planning Commission and Department with the necessary resources to support local
councils, the community and industry in the implementation of the new Code; and
b) the State Planning Commission with the necessary resources to enable the Commission to
commence the development of the second generation of the Planning and Design Code.

Private Certification in the assessment process
The LGA has previously raised concerns with the use of private certification in the planning system,
specifically that the new planning system will result in undesirable community outcomes due to the loss
of local knowledge in the assessment process. As it currently stands private certification could be
conducted by a registered certifier anywhere within Australia. Given the system will allow for private
certifiers to assess applications and call variations minor where a prescribed standard is not met, the
LGA is concerned that the system can too easily be flouted by deeming significant variations to be
minor to achieve a quick approval that might not be in the community interest. The LGA encourages
this aspect of the system to be more tightly regulated and to ensure only local certifiers can assess
applications to allow for site inspections and quality assurance.
Feedback received from councils indicates that a number of councils have continued to experience
many instances where developments had been certified under the existing Residential Code in areas
where the Code either does not apply, or the development did not satisfy important criteria. Examples
have also been provided of private certifiers exercising considerable discretion in the judgement of a
‘minor’ departure from the criteria.
Communities will continue to perceive councils as responsible for planning decisions, and as such
councils will continue to hold significant interest in all local development outcomes. Yet councils have
no formal responsibility nor resources to oversee privately assessed applications and may be legally
vulnerable if they do so.
Section 106(2) of the PDI Act provides that where a relevant authority (which includes a Level 3
accredited professional) is satisfied that development is Deemed to Satisfy (DTS) except for 1 or more
minor variations, they must assess it as DTS. This has significant potential to be abused. The ability for
a planning level 3 accredited professional to act as a relevant authority where there are 1 or more minor
variations under s106(2) should be removed.
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Regulation 22(1)(b) could be deleted and (c) amended to reference both planning level 3 and 4 who
could then only act as a relevant authority for a development that met all relevant DTS requirements.
This would assure an Assessment Manager is the relevant authority in respect of s106(2) scenarios
where he or she was satisfied that a non-compliance with 1 or more DTS requirements was minor (see
Regulation 22(1)(a)(i)).

Outcomes sought
a) Regulation 22(1)(b) be deleted and (c) amended to reference both planning level 3 and 4 who could
then only act as a relevant authority for a development that met all relevant DTS requirements. If
this is not accepted, for the Development Assessment Processing (DAP) system to require all
relevant authorities to specifically record each departure from the DTS requirements and the reason
for each departure, enabling the monitoring of accredited professionals’ use of this provision; and
b) Accredited Professionals (Private Certifiers) be effectively regulated by the Chief Executive of the
Department in their role as the Accreditation Authority to ensure the proper operation of the system,
and the quality of development outcomes are reflected in practice/on the ground.

Review of the PDI Act
Users of the PDI Act and associated regulations have begun to identify areas where the Act could be
amended to improve clarity and readability and to address concerns with provisions contained or not
included in the Act.
In September 2020, the LGA provided a submission to the Legislative Review Committee on Petition
No. 2 of 2020 - Planning Reform. This submission recommended amendments to the PDI Act which
have been recorded by the LGA and the local government sector. A copy of the submission is
available at https://www.lga.sa.gov.au/news-and-events/news/submissions.

Outcome sought
a) That following 12 months of the full operation of the Planning, Development and Infrastructure
Act 2016 a comprehensive review process be undertaken taking into account case law and key
stakeholder feedback.
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Introduction
The State Planning Commission is consulting on an amended draft practice direction for site
contamination, referred to as the State Planning Commission Practice Direction (Site Contamination
Assessment) (Practice Direction).
The Practice Direction proposes to introduce additional procedural steps into the development
assessment process to deal with contaminated, and potentially contaminated, sites.
The Practice Direction will operate in conjunction with Schedule 8 of the PDI (General) Regulations
2017 (PDI (General) Regulations), as well as Part 9 of the Planning and Design Code (Code) which is
also on public consultation in an amended form.

Summary of issues / suggested points of clarification
Issue
The Practice Direction establishes a scheme that applies to applications including land divisions that
propose a change of use to a more sensitive use. Whereas clause 2(d) in Schedule 8 in the PDI
(General) Regulations creates obligations for proposed new deemed-to-satisfy dwellings, it is not
abundantly clear whether the two schemes are intended to operate independently of each other.
Clarification required
How does the Practice Direction interact with Schedule 8?
Will it apply to deemed-to-satisfy dwellings?
Will it apply to other forms of deemed-to-satisfy development (other than new dwellings) and, if so, in
what way?
Clause 4 - Interpretation
Issue
Certain capitalised terms are used in the Practice Direction but are undefined (e.g. ‘Certificate of
Occupancy’; in cl 8(3), ‘Land Division Certificate’ in cl 8(4)).
Issue
Definitions of ‘sensitive use’ and ‘non-sensitive use’ appear superfluous.
Clarification required
Review and amend definitions.
Clause 5(2)(b) – Land Use Sensitivity Hierarchy Table
Issue
The Table includes definitions of ‘sensitive use’ and ‘non-sensitive use’, which appear superfluous.
Clarification required
review and amend Table.
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Clause 6
Issue
It may be onerous and impractical for a Relevant Authority to undertake a preliminary assessment of
whether site contamination exists, or may exist, as a result of activities on the site or adjacent land to
the site, prior to verification. Equally, there is no clear or consistent pathway for a Relevant Authority to
stop the clock, or request further information, where site contamination becomes an issue during the
assessment phase.
Clarification required
Review and amend relevant parts of clause 6 to ensure the system is practicable and workable.
Issue
It is unclear how a Declaration Form may be provided in stages, where a Relevant Authority is required
to assess site suitability over the entire site of a development.
Clarification required
Review and amend clause 6(9).
Clause 8
Issue
The form, contents and timing of a ‘statement of site suitability’ is unclear. As is the foundation for
imposing conditions which allow a statement of site suitability to be deferred.
Clarification required
Review and amend clauses 8(3)-(6).
Land Use Sensitivity Hierarchy’
The Relevant Authority must have regard to the ‘Land Use Sensitivity Hierarchy’ (LUSH) Table, which
contains 7 ‘land use scenarios’ in decreasing order of sensitivity: cl 5(2)(b).
Issue
If a proposed use is not listed in the LUSH Table, then the Relevant Authority must have regard to the
sensitivity of the human populations proposed to be using the land, and the risk of exposure of those
populations to chemicals following the change of use: cl 5(2)(c)(v).
Clarification required
While the LUSH Table separates the 7 items into 2 groups, namely, “sensitive uses” and “non-sensitive
uses”, there is no apparent relevance to those groupings (and the associated definitions). As such, the
groupings (and associated definitions) appear superfluous, and should be removed to avoid confusion.
Preliminary determination as to whether site contamination exists
On determining that a more sensitive use is proposed, the Relevant Authority must make a preliminary
determination as to whether site contamination exists, or may exist, on the land. Potentially, this is a
more onerous task, requiring consideration whether any potentially contaminating activities undertaken
in the course of a business exist, or existed, on the land and, in some cases, on adjacent land.
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Issue
Practical questions arise as to how, and when, the Relevant Authority must make that assessment. For
example:
The need to consider the existence of class 1, 2 or 3 potentially contaminating activities requires an
understanding of the land use history of the site and, to the extent of class 1 activities, the history of
land within 60m of the site. In some cases, this may be a time-consuming, onerous and costly
exercise, particularly if searching of historical records (such as LTO records, archived council files etc)
is required.
The above task is likely to be particularly onerous for accredited professionals in private practice (in
relation to deemed-to-satisfy development with, or without, minor variations), who will not have ready
access to historical records.
Clarification required
It is suggested that the practicality of this ‘preliminary assessment’ system requires further
consideration, and road-testing, amongst planning practitioners.
PSI and Declaration Form
Issue
It is doubtful whether applicants will volunteer to provide a PSI and Declaration Form up front with their
application. Rather, many will rely on the Relevant Authority to determine and advise that the
documents are required (which determination would be appealable as a ‘prescribed matter’ as defined
in s 201 of the PDI Act).
Provision of a PSI and Declaration Form seems to be a requirement ‘specified by the practice direction’
for the purposes of PDI (General) Regulation 29(3). Assuming this to be the case, if an applicant fails to
provide a PSI and Declaration Form where required or requested, the application will be deficient.
Clarification required
Verification under regulation 31 should not occur until the information is provided, so that the
assessment clock does not commence.
Issue
Staged approvals also give rise to difficulty. Clause 6(9) contemplates that where an application for
planning consent envisages a staged development, a Declaration Form may be provided for separate
stages. However, it is unclear how a Relevant Authority could grant planning consent for an overall
change of land use where it only has available a Declaration Form pertaining to one or more stages.
Clarification required
It does not appear that clause 6(9) has been thoroughly considered, and it should be reviewed and
redrafted accordingly.
Site suitability
Issue
The Practice Direction does not specify or define what constitutes a ‘statement of site suitability’
(SoSS), or its requirements.
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Nor is the Practice Direction definitive about when an SoSS is required (and this is an area where the
Practice Direction may benefit from clarification).
It would assist if a template SoSS was an attachment to the Practice Direction.
On the one hand, subclause 8(1) implies that the SoSS will be provided prior to the grant of planning
consent. This is understandable, given that satisfaction as to site suitability will usually be a prerequisite to the grant of planning consent for a change of land use.
Issue
Subclause 8(5) contemplates that where the presence of building structures on a site has an obscuring
effect, the Relevant Authority may issue planning consent subject to a condition that a SoSS is
provided prior to the issue of development approval. Conversely, however, the Practice Direction does
not contemplate that conditions may be imposed in other circumstances, including where it is
contemplated that the SoSS will be provided after development approval has been issued.
Clarification required
There is no apparent logic or rationale for authorising a condition in one situation but not others.
Issue
It is not clear that the Practice Direction has properly empowered the use of conditions. Previous court
decisions have held that conditions can only validly regulate incidental aspects of a development.
Conversely, they cannot be used in relation to fundamental issues that go to the heart of whether a
proposed development is appropriate or suitable in the first place. Consideration of site suitability is
usually a fundamental planning issue. Therefore, conditions which seek to defer that issue until after
the grant of planning consent and, in some cases, until after the grant of development approval, would
seem to be invalid.
Where site remediation is required in order to make a site suitable, developers will want the certainty of
receiving planning consent before they invest in site remediation works. If the intent is to facilitate that
outcome, it does not appear that clause 8 in the Practice Direction has achieved its purpose.
Clarification required
While s 127(1)(b) of the Act seems to enable conditions to be ‘specified’ by a practice direction, the
Practice Direction does not seem to have done so.
New dwellings (deemed-to-satisfy)
Issue.
The Practice Direction does not expressly exclude its operation with respect to deemed-to-satisfy
dwellings. Nor does it explain how it interacts with the requirements of Schedule 8, if at all.
The interplay between the Practice Direction and Schedule 8 is unclear and should be clarified. Is
Schedule 8 is intended to operate as a stand-alone scheme for new deemed-to-satisfy dwellings?
Clarification required
The Practice Direction should make the interplay between the Practice Direction and Schedule 8 clear.
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Other deemed-to-satisfy development
Issue
Other forms of deemed-to-satisfy development are not dealt with in the Regulations. Therefore, it will be
necessary for the Code to include, wherever relevant, a deemed-to-satisfy criterion which requires
compliance with the Practice Direction, or otherwise addresses the issue of site contamination.
Presumably, this will occur via reference to Site Contamination, DTS 1.1 in the General Development
Policies section of the Code.
Site Contamination DTS 1.1. refers to concepts introduced by the Practice Direction (such as the site
contamination declaration form), but without specifically defining them, or making any express
reference to the Practice Direction.
Clarification required
This should be clarified in the Code in the interests of consistency and creation of an integrated
scheme.
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