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Mr Michael Lennon,
Chair, State Planning Commission,
Department of Planning, Transport & Infrastructure,
GPO Box 1815,
Adelaide, 5001.

Re:

The Secretary,
Kensington Residents' Association Inc.,
Mr A Dyson,
,
Kensington, 5068.
th
18 December 2020.

Revised Planning & Design Code Phase 3

Dear Sir,
Our Association made an extensive submission in Feb ruary 2020 in response to t he draft Planning
& Design Code Phase 3 that was released for public consultation in October 2019. Together with
many other residents' groups, t he Community Al liance, the National Trust and many local counci ls
including the City of Norwood Payneham & St Peters we had many serious concerns about the
draft code.
We are pleased that you have now acknowledged the validity of some of the community's
concerns and, in response, made some changes resulting in the Revised draft Code. Unfortunately
these changes don' t go far enough and you have stil l ign ored significant community opposition to
much of the Code.
If it was a genuine consultation process, then you would have provided a response to each
submission, indicating which suggestions have been incorporated into the revised draft and why
other, or virtual ly all, suggestions have been ignored. In other words has any rea l notice been
ta ken of al l the comments and suggestions provided by a very large number of contributors or was
it another sham exercise in public consu ltation in contravention of the Community Engagement
Charter?
The Charter was supposed to give the public input into the form ulation of planning policies as we
w on' t have any input at the approvals stage. It would seem instead that the community has been
denied any rea listic opportunity to influence planning policy or to comment on development
applications that impact upon them.

Background
Kensington was one of the first vil lages settled to the East of Adelaide in 1839. Fortunately many
early colonial and Victorian houses, hotels and commercial buildings remain. By t he 1960s to
1980s the area was generally very run down and many buildings of heritage value were either
abandoned or badly neglected. However Kensington has been transformed from a very run down
area th rough the heritage protections introduced in 1994 when Kensington was declared as an
Historic Conservation Zone . This was the result of lobbying from our Association and a progressive
council, namely the City of Kensington & Norwood, that va lued its heritage and sought to preserve
it for the benefit of future generations.
This declaration included the designation of about 70 Local Heritage Items and about 200
Contributory Items, in addition to nine State Heritage Items; the introduction of strong demolition
controls and appropriate rules; and guidelines for the renovation and deve lopment of these
buildings. This has resulted in sensitive and historica lly appropriate renovation of many properties
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within Kensington. Not only has the value of these properties increased significantly but the value
of all properties in Kensington has also increased significantly. Without the protections afforded by
Contributory Item status Kensington will gradually lose these buildings that contribute to the
historic character and eventually property values will fall.
Our Association offers the following comments and suggestions in relation to the revised draft
Phase 3 Planning & Design Code:
Historic Area Overlays
Historic Area Overlays are intended to provide policy guidance for built form outcomes and seek
to protect places that contribute to the character of the neighbourhood and for sympathetic new
development. However, like much of the Code content, they are very generic in nature and lack
specificity and strength.
The preamble to the Historic Area Overlays is generic and weak. It should be amended to read as
follows:
The Historic Area Overlay identifies localities that comprise characteristics of an identifiable
historic, architectural, economic and/or social theme of historic significance. These localities
may comprise and demonstrate historic land divisions and development patterns,
architectural styles and built form, streetscape and context that provides a legible connection
to the historic development of a locality.
These attributes have been identified in the table below. Where referenced, State and Local
Heritage Places and Representative Buildings all contribute to the attributes and historic
significance of the Historic Area.
The preparation of an Historic Impact Statement can assist in determining potential
additional attributes of an Historic Area where these are not stated in the below table.
Proposed Design Guidelines
The proposed non-statutory guidelines are a consequence of needing to provide additional
specific guidance which is currently contained in Council Development Plans but has not been
incorporated in the Overlay or Statements. These guidelines are not required to go through the
same consultative process as the Code and the Code policies make no reference to the Guidelines
document.
The Guidelines have not been available during the current Code consultation therefore
compromising the consultation process. These guidelines should be critical to the development
assessment process, yet it is proposed to implement the Code without them being prepared or
completed or consulted upon. A complete and comprehensive period of public consultation
should include the draft guidelines, without which it is very difficult to consider and comment on
the efficacy of the Historic Area Overlays and Statements. It is imperative that the Guidelines are
cross referenced in the Code to ensure they will be considered in the assessment process.
We are concerned over the removal of clear, localised policy expectations which are written into
the Development Plan being replaced with Historic Area Statements (which cannot contain policy)
and guidelines which sit outside of the Code and may not be applied in an assessment.
Historic Area Statements
Although the Historic Area Statements have been improved in response to the previous round of
consultation, they are still deficient in that they provide some detail about what exists but are of
limited assistance in the development assessment process. They should be setting instructive
policy on how new development within Historic areas should be undertaken. Within many current
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Development Plans, such as that of NP&SP, it is done through Desired Character Statements.
These have proven to be especially useful to both developers and the assessing authorities and
the ERD Court under the current system. Under the Code much of our localised policy and all of
our Desired Character Statements have disappeared.
Information provided in the tables is confused and inadequate and provides no basis against which
to assess development applications. Some of the information comes from existing Development
Plan provisions, but is selective and ad hoc. These tables as outlined do not “identify and articulate
the key elements of historic importance in a particular area”.
Therefore the ability to control the appropriateness of new development in these Historic Areas is
very limited, and much weaker than under existing Development Plans. The level of Historic Area
character protection is therefore inadequate and to implement the Code in its current form will
expose these areas to increased risk of inappropriate development.
We are concerned over the removal of clear, localised policy expectations which are written into
the Development Plan and being replaced with Historic Area Statements (which cannot contain
policy) and guidelines which sit outside of the Code and cannot be applied in an assessment.
Established Neighbourhood Zone
We are pleased that Kensington will be covered by an Established Neighbourhood Zone which is a
much better outcome than the Suburban Neighbourhood Zone as proposed in the first draft. We
are aware that NP&SP Council has sought changes to the overall Desired Outcome of the zone.
Desired Outcome 1:
A neighbourhood that includes a range of housing types that respond to housing preferences,
with new buildings sympathetic to the predominant built form character and development
patterns.
Whilst this outcome recognises the predominant character of these historic and character areas, it
does give rise to expectations that a broad range of housing types and preferences can be
accommodated in this zone. It places a great reliance on the Historic Area Overlay and Statements
to “manage” this expectation such that (for example) only detached dwellings will be possible,
where this is representative of the original housing patterns. It seems inconsistent to raise policy
expectations in this way for these areas of Established Neighbourhood.
We are very concerned that highly inappropriate land use opportunities are envisaged in
Neighbourhood Zones. Under the Code, applications for industry, crash repair stations, motor
showrooms, entertainment venues, electricity substations, hotels, warehouses, or petrol filling
station that are prohibited under the existing NP&SP Development Plan will be considered on
merit as Performance Assessed. This is totally unacceptable and incompatible with the existing
heritage and residential character. Accordingly we request that such land uses should be
considered inappropriate and deemed to be non-complying.
Contributory Items – Representative Buildings
We are very pleased that, in response to the overwhelming community desire and persistent
lobbying, the Planning Minister decided that existing Contributory Items in Development Plans will
be carried forward into the Planning and Design Code. This decision was made despite the attitude
of the State Planning Commission and the planning reform team.
However, of particular concern is the fact that these Representative Buildings, as they are called in
the draft, are not referred to anywhere within the Code policies. They are only spatially identified
in the South Australian Property and Planning Atlas (SAPPA). We suggest that they should be
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identified in the Code in a similar manner to the tables of Local Heritage and State Heritage Items
as they are in the NP&SP Development Plan.
It has also been noted that when an address that contains a Representative Building is searched
there is no indication that it is a Representative Building. The Historic Area Statement that the
search brings up appears to indicate such a status, but this is merely a generic statement to
indicate that the area has some Representative Buildings. All properties, whether representative
or not, have the same statement. It is imperative that this be rectified.
The wording “refer to SA planning database” is also non-instructive and should say to refer to the
SA Property and Planning Atlas.
Why was it necessary to change the name from Contributory Items to Representative Buildings in
the Code? Representative Buildings are those which contribute to the historic character of a
clearly defined historic area. Contributory as a term is a more accurate assessment of the value of
the place within the area. The term Contributory Item has been used in South Australia since at
least 1994, when Kensington was declared as an Historic Conservation Zone, and probably well
before this time. It was defined in the South Australian Planning Bulletin 2001. The term is
favoured by councils and community groups Furthermore, it is a term recognised in both New
South Wales and Victoria. It appears that the only reason for changing the terminology is for the
Commission to save face.

Representative Building could imply that if there is already representation of a particular building
style or type, it may not be necessary to keep all representations leading to demolition approval
and loss of heritage character.
Under the current system, features such as Bluestone kerbing and guttering may be designated as
Contributory Items. This would not be possible if Contributory Items become Representative
Buildings. How would important items other than buildings that contribute to the historic
character be designated?
It is strongly recommended that the term Contributory Item is retained as requested in
thousands of submissions received by the Commission.
Definition of Contributory Items or Representative Buildings
The definition of Representative Buildings in the draft Code states:
Representative buildings referenced in Historic Area Statements and Character Area
Statements and mapped in the South Australian Planning and Property Atlas are buildings
which display characteristics of importance in a particular area. The identification of
representative buildings in a particular area is not intended to imply that other buildings in
an historic area are not of importance.
This definition is considered to be inadequate. The following definition is recommended:
Representative buildings (Contributory Items) referenced in Historic Area Statements and
Character Area Statements and mapped in the South Australian Planning and Property
Atlas are buildings and features which display historic characteristics which are important
and contribute to the significance of the Historic Area. These buildings and features should
be retained – however if demolition is approved, the design of new development should
contribute to the character of the area. The identification of representative buildings
(Contributory Items) in a particular historic area is not intended to imply that other
buildings in an historic area are not of importance.
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Demolition of Controls
We support the amendments to the Demolition Policy in the Historic Area Overlay in the revised
Code however we believe that the wording in the NP&SP Development Plan relevant to the
demolition of Contributory Items is stronger and more appropriate and we urge its adoption.
The level of protection from demolition for State Heritage and Local Heritage Items appears to
have been weakened. Demolition was non-complying under the Development Act and in the
relevant council development plans. The State Planning Commission and its members have
repeatedly claimed that demolition controls will not be weakened under the Code. Adoption of
the existing policies would correctly justify these claims.
The policy provisions in the Historic Area Overlay should specifically refer to Representative
Buildings/Contributory Items or at least clarify that it applies to them.
ePlanning System
Access to the Planning & Design Code will be through the on-line ePlanning Portal. The
Commission claims:
•

ePlanning will simplify how community members, developers, decision makers and
others interact with the planning system.

•

One centralised place for all South Australia’s planning and development matters.

•

An electronic planning system to simplify processes and speed up the movement of
information, saving all users time and money.

•

Improved consistency of all planning decisions, with legislative amendments
implemented centrally under standardised interpretation.

Our Association together with the National Trust, Protect Our Heritage Alliance, Community
Alliance, many other residents’ groups and councils, in particular the City of Norwood, Payneham
& St Peters, dispute these claims. From recent experience with attempts to access the ePlanning
System it has certainly proved to be the direct opposite and is anything other than simplified.
Experienced planners support these claims.
As the ePlanning System will be the only way to access the Code we and others have concerns that
it will not be fully implemented and functional in time for adoption of the Code in early 2021.
Lost Policy
The following was extracted from the NP&SP Council Agenda & Reports for its meeting on 7th
December 2020 in relation to the Revised Planning & Design Code:
“The Council’s previous submission detailed the considerable extent to which current
Development Plan policy will not be transitioning across the Code, leaving many gaps in
policy. While some generalised policy coverage can be found in the General Development
Provisions “layer” of the Code, in many instances localised, specific and detailed policy is
substituted with generalised, broad-brush outcomes that may open the system up to more
subjective interpretation and more challenges against planning decisions. This condensing
and omitting of important policy details is seen as a retrograde step.
The removal of Desired Character Statements was expressed by many Councils as one of
the biggest losses occurring in the Code. These remain excluded from the Code and for the
City of Norwood Payneham & St Peters will mean that discussion of multiple local policy
considerations, will be absent from the new assessment framework. This affects multiple
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issues such as specific land use distribution, streetscape outcomes, local traffic and access
details, etc.”
Our Association shares these concerns regarding the loss of very valuable policy, developed over a
number of years, that have served our community well. We urge the Commission to reinstate this
lost policy. As we stated in our February submission:
“It was our understanding that there would be a ‘like for like’ transition from the current
NP&SP Development Plan. In fact, in Edition 27 of DPTI’s Planning Ahead e-newsletter you
(SPC Chair) are quoted as follows:
“Earlier this month I gave an important briefing to South Australia’s Cabinet
members on the draft Planning and Design Code. The main point I wanted our
parliamentary representatives to take away was that this first generation of the
Planning and Design Code is largely about transitioning and consolidating existing
contemporary policy from individual council development plans into the Code.”
Quite clearly, the draft does not transition and consolidate the existing Council
development plans into the code.”
As we stated in February despite your reassurances to Cabinet, in fact no attempt has been made
to “transition and consolidate the existing Council development plans into the code” and it appears
that there was never any intention to do so. In fact you have deliberately misled Cabinet in this
matter.
Heritage Legislation
Despite the recommendation of the Expert Panel that there be one single piece of legislation
dealing with all levels of heritage places in South Australia, this has not happened. Other
recommendations of the Expert Panel have also been ignored. Similarly, the recommendations of
Parliament’s Environment, Resources and Development Committee inquiry into heritage have not
been addressed.
We urge the introduction of a comprehensive heritage act that will protect and control all levels of
heritage and provide a simplified avenue for the community and individuals to nominate items for
consideration as State, Local and Contributory Heritage Items. Such legislation is long overdue.
Conclusion
According to the SA Planning Portal:
“The Code will provide South Australians with planning policy that is consistent and clear,
making the planning process quicker, simpler and more equitable. This will help the
community to navigate the planning system when building a house, developing a business
or progressing large commercial developments.”
Quite clearly the Revised Draft Code fails to meet these high expectations. In fact it will introduce
a system that is hard to access and navigate and create significant confusion. Without significant
changes to the draft, followed by a period of genuine consultation, in compliance with the
Community Engagement Charter, it should not be implemented.
It has been asserted throughout the consultation periods that the Code would simply transition
and consolidate the existing Council development plans into the Code on a “like for like” basis! The
Local Government Association; many Councils including our own NP&SP Council; heritage and
planning experts; the National Trust; and residents’ groups dispute this assertion and back this up
with hard evidence and facts. Accordingly, we request that on this basis alone the Revised Draft
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Code should not be implemented without significant changes as recommended by the above
organisations and groups.
It could be said that a "one-size-fits-all" and "lowest-common-denominator" approach has been
taken rather than adopting the highest standards from development plans from councils such as
that of NP&SP. This high quality development plan has been tried and tested and worked for many
years having been developed at considerable cost to its ratepayers to serve the needs of the
NP&SP community. Why is it to be thrown out for the benefit of developers at the expense of local
communities and our built heritage? Local residents will have to live with the destruction of
heritage character, the loss of trees and landscaped areas and over development while the
developers live elsewhere having taken their profit at the community’s expense.
Another extract from the NP&SP Council Agenda & Reports for its meeting on 7th December 2020
states that:
“In the limited time available to view the complete revised Planning and Design Code, staff
have endeavoured to review and provide feedback on some of the priority issues previously
identified by this Council. With this prioritised approach, it has not been possible to
comprehensively examine many areas of the Code policy or test its spatial application
across a variety of locations and land use scenarios. There is expected to be other areas of
policy gaps or where the policy construction may benefit from further refinement, however
such issues may go undetected until such time as the policy is implemented and is being
used by Development Assessment staff in real-life applications. To some extent, the Council
is also relying on other Councils, practitioners, developers and community members to pick
up on different issues as part of this current (but limited) consultation period.
The risk of the Department not comprehensively road testing the Code to achieve maximum
confidence of the end users, prior to the “Go Live” date has been raised by many user
groups as a significant deficiency and risk in the project planning. These risks can only be
mitigated by a full and thorough analysis and road-testing prior to Code implementation.”
These comments from Council’s senior planners are disturbing. If full time planning experts have
been unable to examine or test much of the Code and are relying on others to pick up on different
issues, how then could it be expected that residents and community organisations would be able
to do so? We support the call for “a full and thorough analysis and road-testing prior to Code
implementation.”
We reiterate our concerns about the draft Code, particularly as it relates to the NP&SP Historic
Conservation Zones and other historic areas, as expressed in February 2020:
•

The Revised Draft Code is incomplete and riddled with errors and its release for public
consultation was very premature.

•

Much of the Revised Draft Code is incomprehensible to most in the community and for
many professionals.

•

The Revised Draft Code will not make planning easier, quicker, simpler, and more
equitable, as claimed. In fact it will be a ‘goldmine’ for lawyers, planning professionals,
and consultants. The level of uncertainty and ambiguity will suit developers with plenty
of money to hire planning professionals and lawyers to argue their case for
inappropriate development and the demolition of heritage items whether
Contributory, Local or State Heritage.

•

There is a lack of sub-zones to provide for local area variation.
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Our Association supports the submissions from: the City of Norwood Payneham & St Peters; the
Community Al liance South Austra lia, of which our Association is a member; and the National Trust.
In conclusion neither the Revised Draft Planning & Design Code nor the e-Planning system are fit
for purpose without very substantial amendment. They shou ld not be implemented before:
•

A thorough revision taking into account the concerns of Loca l Government and the
Community.

•

The transition and consolidation of the existing Council development plans into the
Code on a " like for like" basis, in particu lar for Historic Conservation Zones.

•

A return to the term 'Contributory Items' rather than the proposed "Representative
Buildings".

•

A fina l round of community consu ltation, in compliance with the Commun ity
Engagement Charter, before the fina l Code becomes operational.

Yours faithfu lly,

Pet er Duffy
President

cc

Andrew Dyson
Secret ary

I

The Premier, Hon Steven Marsha ll
Deputy Prem ier, Hon Vickie Chapman
Leader of the Opposition, Mr Peter Ma linauskas
Shadow Minister for Planning, Ms Jayne Stinson
Hon Mark Parnell, MLC
City of Norwood, Payneham & St Peters
Commun ity Alliance South Austra lia
Nationa l Trust of South Austra lia
History Trust of South Austra lia
South Austra lian Heritage Counci l
Austra lian Civic Trust
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