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Friday, 28 February 2020

Dear Minister Knoll,

RE: Draft Phase 3 Planning and Design Code

I write to you with regard to the draft Phase 3 Planning and Design Code.
UDIA (SA) has been an active participant in the entire planning reform process making
submissions, attending workshops, and on occasion, raising specific matters of interest to
you which have required attention. We understand the potential for a new planning system
to be more efficient, effective and create a better State through economic development.
We would also like to acknowledge and thank DPTI for facilitating a number of meetings and
sessions to deal with very specific issues following the meeting we had with you last year.
We look forward to continuing this ongoing dialogue.
As this is the final piece of consultation before the new Code goes live, it is also an
opportune time to pause and consider the pathway forward in what will be the most critical
time in this reform journey.
The review of the planning system, which started over a decade ago, sought to provide
more certainty, clarity and efficiency in our planning system. While there is no doubt many
of the reforms within the new Code will be an improvement, as you’ll see in the attached,
there are still a number of outstanding policy and operational matters that have the
capacity to jeopardise the success of some of these objectives.
With the private sector and community keenly observing, a key determinant of success in
the new system will not only be the new policies but also the implementation, mechanics
and execution. In the new system, the pivotal role of assessment authorities to deliver the
spirit and intent of the reforms will also be critical. The Government needs to make sure
there are sufficient resources, monitoring and oversight in the system’s performance and
where appropriate, consequences for those who do not seek to use the system as it is
intended.
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Through significant engagement with our membership, we now provide for your
consideration comprehensive feedback related to Phase 3 of the Draft Planning and Design
Code.
The attachments accompanying this letter provide a high-level list of concerns as well as a
more detailed table for both the State Planning Commission and the Department to
consider. Chief amongst these concerns and in addition to the matters outlined in our phase
2 submission that we have not had a response to are:
•
•
•
•

The number of applications that were previously able to be accessed as part of the
Residential Code that will now no longer meet Deemed to Satisfy Requirements
The number of referrals to external agencies with power of direction may be given
and the overall merits of a project not fully considered
The application of policy designed to deal with ad-hoc infill scenarios that is
unnecessarily applied to master planned or large-scale infill developments
The absence of any direction or clarity in a number of matters that form part of the
development process not dealt with by the Code or Regulations

We believe that these matters are of critical importance and should be addressed in a
collaborative fashion. It should be noted that a number of our members have stated that
comprehensive feedback to date has been limited due to the lack of a full electronic system
that our organisation and our membership can access.
We look forward to being able to continue to provide feedback and assistance in addition to
this submission, and in particular further feedback being considered prior to going live.
Finally, it will also be critical that there are sufficient departmental resources and strong
sense of urgency in addressing those unintended consequences which will no doubt occur in
what is a massive change for our sector.
Thank you again and we look forward to your support in working through matters
expeditiously.

Your sincerely
Jason Green
PRESIDENT

CC: State Planning Commission Members
Attachment: UDIA (SA) submission on Phase 3 of the Planning and Design Code
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PHASE 3 PLANNING AND DESIGN CODE
SUBMISSION
F E BRUARY 2020

Urban Development Institute of Australia (SA) - Key Issues of Concern
These issues are in two parts. Firstly, those issues that were part of our letter dated 25 November
2019, and secondly those issues which have arisen since that time as a result of reviewing the draft
Phase 3 PD Code. Furthermore, the UDIA acknowledges the Update Report that was released in
December 2019 which provides some guidance as to what changes are being seriously considered,
but as we have not seen the detail wording of those potential changes, we continue to raise those
issues.
Concerns Raised in Phase 2 Submission
.

We are fundamentally opposed to the introduction of planning policy that seeks to impose
outcomes that are above and beyond Australian Standards and the Building Code of
Australia. There are many instances of this in the draft PD Codes. This is of particular
concern given the potential impact on housing affordability which seems to be of a
secondary concern in a number of policies. We suggest a more rigorous assessment with
that lens to determine the true costs and benefits.

.

The loss of many Structure Plans and Concept Plans that are in the Development Plans is
considered to have poor consequences in most instances. Such plans provide guidance as to
how land is developed spatially. Often elements of such plans have been carefully
negotiated by landowners/developers with State and Local Governments and sometimes
with the community to provide some certainty in terms of outcomes. It is acknowledged
that some of these plans are out of date and should be amended. That is a fault with the
current planning system and is no reason to have so many of these plans deleted. Without
them and with planning policy being more somewhat generic we are very concerned the
planning authorities will take a conservative approach for fear of not being able to manage
the desired outcome.

.

It is considered the PD Code should enable development that is envisaged to be processed
expeditiously. In a number of instances, the new system and PD Code will make this
happen. However, it makes no sense that you can have a common built form application
type (such as two or three dwellings on one existing allotment) being able to be approved on
a Deemed To Satisfy basis in many residential type zones, yet the land division application to
create the titles needs to go through a protracted Performance Assessment process. The
land division should be dealt with on a Deemed to Satisfy basis.

.

There are a number of definitions in Parts 7 and 8 of the draft PD Codes that need
amendment due lack of clarity as well as certain aspects that are typically part of the
element missing from the definition. As an example, the definition for ‘Private Open Space’
does not discuss alfrescos, front yards or verandahs. Yet in the “Design in Urban Areas’
General Development Policies these elements are discussed. The definition should be
amended to recognise these elements.

.

It appears that there has not been a thorough analysis of the combined impacts of the
policies on typical development typologies. For example, the new policy relating to ‘soft
landscaping’ in the ‘Design in Urban Areas’ General Development Policies has metrics that
will have a significant negative impact on the underlying value of standard sized residential
allotments. In many instances the amount of soft landscaping required will be greater than
the amount of front yard and private open space that is required. As such the size of the

dwelling will need to be reduced (in many instances by more than one room) which means
the value of the allotment is reduced.
.

We consider that a large number of ‘Performance Assessed’ development applications will
require public notification. For example, under the new PDI Act, ‘Adjacent Land’ is defined
as follows:
adjacent land in relation to other land, means land that is no more than 60 metres from the
other land;
Accordingly, where the P&D Code identifies that public notification is required where ‘the
site of the development is adjacent land to land in a different zone’, the application will
require public notification. This occurs in 44 of the 55 new Zones introduced by the PD Code
(80%) with some notable exceptions including the Capital City Zone and Activity Centre
Zones.
The spatial configuration of many zones (particularly narrow Urban Corridor Zones etc) will
result in a significant increase in the number of development applications that will require
public notification. Further, any person can lodge a representation against a development
that is subject to public notification, irrespective of whether the representor is an owner or
occupier of ‘adjacent land’. We are therefore very concerned that the new PD Code will
significantly increase both the number of development applications that will require public
notification and the number of representations that are likely to be received in response to
the public notification of development applications.

.

Under the Development Regulations there are currently 36 referral triggers to State
Agencies, where 25 of these referral triggers allow the Agency to have the power of
‘Direction’. There are 11 referral triggers where the Agency can only provide advice to the
Relevant Authority who must have ‘Regard’ to this advice. Under the current system there is
a lack of guidance and direction on what Referral Agencies can comment on and the
Relevant Authority (i.e. Council / SCAP) is accountable for defending an appeal against the
decision.
The presentation by the Department to the UDIA on 17 October 2019 noted that under the
new PDI Act, there are a total of only 24 Referral Triggers and 22 of these allow Referral
Agencies to have the power of ‘Direction’ (i.e. the Agency can direct a decision). There are
two (2) referral triggers under the new system where the Agency can only provide advice to
the Relevant Authority who must have ‘Regard’ to this advice. Comments of Referral
Agencies must be contained to ‘matters for which a referral was made’ and the referral
Agency will be accountable to defend an appeal against a decision directed by that Agency.
Whilst we support the Referral Authority limiting their comments to matters for which the
referral was made and we support referral authorities being accountable to defend
determinations that have been directed by that authority, we are concerned with both the
potential increase in the number of referrals that will be required under the new system and
the ‘veto’ power of Referral Authorities that now have the power of ‘Direction’ for the
expanded referral matters.
Whilst the number of referral triggers in the new Regulations has been reduced, the PD
Code also identifies the circumstances that a referral is required to an Agency. The PD Code
incorporates a large number of ‘Overlays’ with a significant spatial extent requiring an

expanded number of referral triggers. For example, the new ‘Traffic Generating Overlay’ has
a significant spatial extent and includes a large number of triggers for referral to the
Commissioner of Highways for a variety of different land uses of varying size and
composition. This is expected to significantly increase the actual number of referrals
required to Agencies, who now have the power to ‘Direct’ a Relevant Authority in relation to
a determination on the application.
Part Nine (9) of the new Code also introduces required referrals to Agencies including the
Environment Protection Authority (EPA). This part of the Code incorporates a referral to the
EPA for a change in use of land to a sensitive use or more sensitive use as follows:
“A change to a more sensitive use of land (including following its subdivision) at
which site contamination exists or may exist as a result of a class 1 potentially
contaminating activity listed in a Practice Direction (including site contamination
caused by such an activity conducted on adjacent land, or on other land identified on
the SA Planning Portal that is known to impact the subject site).”
And
“A change from:
(a) a non-sensitive use to a sensitive use; or
(b) from a sensitive use to a more sensitive use on land at which site contamination
exists or may exist as a result of a class 2 potentially contaminating activity listed in
a Practice Direction (including site contamination caused by such an activity
conducted on adjacent land, or on other land identified on the SA Planning Portal
that is known to impact the subject site).”
A referral is not required if a site contamination audit report under Part 10A of the
Environment Protection Act, 1993 has, within 5 years of the application, been prepared in
relation to the land.
Accordingly, unless a site contamination audit has been prepared, any application involving a
change in use to a sensitive land use where Class 1 or 2 contamination may exist on or
within 60 metres of the site (adjacent land) will require referral to the EPA. This has the
potential to significantly increase the number of referrals to the EPA beyond prevailing
arrangements. Further, given the EPA will have power of ‘Direction’ as a Referral Agency it is
anticipated that the EPA may direct a relevant authority to refuse an application unless a site
contamination audit is prepared demonstrating that the site is suitable for it intended
purpose. This has the potential to add considerable time and cost to the development
assessment process for applications for a more sensitive land use.
Finally, we are concerned that the power of ‘Direction’ afforded to referral Agencies will
effectively make an Agency a ‘quasi’ planning authority with the power to veto any
determination of the Relevant Authority. Each Agency will therefore effectively act as a
separate authority – effectively requiring multiple approvals from multiple authorities for
the one development application. The power of ‘Direction’ also provides significant power
to Agencies to ‘leverage’ their authority to achieve outcomes beyond the purview of the
referral. To challenge a referral Agency would also involve considerable time (6-12 months)
and money ($50K- $100K) for an applicant to initiate an appeal through the Courts. In most
cases, this time and cost imposition would be beyond the threshold of feasibility of most

development projects which would limit the real opportunity for an applicant to appeal and
overturn a determination of a Referral Agency. Further, an applicant appealing to the
Environment Resource and Development (ERD) Court would be challenging the weight of
evidence and authority of a State Agency, which is likely to also limit an applicant’s appetite
to seek a successful resolution through the courts. This seems completely at odds with the
reason for the introduction of the Development Act in 1993 which was about having to only
gain one approval and the decision maker was the planning authority.
An alternative approach would be to have many of the referrals having a Regard comment
as opposed to mandatory Direction. If the planning authority did not take into account the
comments made by the referral agency then the application would need to be sent to SCAP
for concurrence. This mechanism already exists with State Heritage matters in Schedule 8 of
the Development Regulations.
New Concerns
.

A major emphasis of the planning reform is the issue around timeliness and ensuring all
parts of the planning system operate effectively. A substantive part of the development
process is currently not dealt with by the PD Code or by the Regulations. Once you have
planning consent and land division consent you need to gain civil design approval from
Councils prior to embarking on construction (applicants also need to gain approvals from
infrastructure providers such as SA Water and SAPN). There are no defined timeframes
associated with this process. At present Councils vary substantially from a few weeks to
months in terms of reviewing the initial set of plans and specifications, and then once
amended plans are submitted the timeframes can again vary substantially. The UDIA (SA)
considers that a 4-week period for initial comment is more than adequate and a two-week
period in ample for final approval. There needs to be a Deemed Approval type process for
failure to meet timeframes. It is understood that implementing such timeframes will require
Regulation change

.

With the Verification process (5 business days) that occurs at the beginning of every
development application there is no consequence if the planning authority does not
undertake its verification process in the timeframe. We are concerned that the planning
authorities will take longer and as the assessment process won’t have commenced then it
won’t be possible for the applicant to instigate the Deemed to Consent process. It is
considered that if planning authorities do not meet the Verification timeframe then the
Assessment Process timeframe must commence, and the fees are not payable. It is
understood that this would require an amendment to the Regulations. This has a follow-on
implication in terms of resourcing. At present with land division it usually takes more than
two weeks for the land division application to be sent to the relevant Council to begin the
assessment process. Resourcing of this part of DPTI needs enhancement in order to meet
the 5-day timeframe.

.

There is considerable concern with regard to how Designated Performance Features (DPF)
will actually work. The text in the Rules of Interpretation is considered to be inadequate in
making it absolutely clear that a DPF is but one of meeting the Performance Outcome (PO).
The metrics that are often in DPFs are likely to become a minimum standard as planning
authorities revert back to old habits. The Rules of Interpretation require substantive
enhancement.

.

Excavation and retaining walls in greenfield locations should be DTS at 1.5m. The total
cut/fill should be 3m. A retaining wall and fence should be able to be 3.3m in height and be
DTS where located behind the front façade of the proposed dwelling. Such outcomes are
commonplace in greenfield locations with some slope (1 in 15 or greater). There is no need
for a more complex process in such situations.

.

Larger scale infill projects (on sites say 4000sqm or more) within Suburban Neighbourhood,
Urban Neighbourhood, Urban Renewal Neighbourhood, Residential Neighbourhood and
General Neighbourhood Zones should have catalyst/strategic site policies that enable the
interface issues to be dealt with and have greater density internally. Detailed policy is
provided in the Table.

.

An applicant should have the ability to speak at a CAP or SCAP meeting even if there are no
representations. This is particularly the case when an assessment report recommends
refusal.

.

The Technical and Numerical Variations (TNVs) apply to limited Zones according to the
Factsheet (see link below)
https://www.saplanningportal.sa.gov.au/__data/assets/pdf_file/0005/598442/Fact_Sheet__Technical_and_Numeric_Variations.pdf
Yet when viewing the Maps the TNVs are shown over areas that are not supposed to be
relevant. The map on the left below shows zones. The light pink colour is the General
Neighbourhood Zone, for which TNVs are not relevant. The map on the right shows in the
light purple colour the minimum lot sizes.
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The maps need significant amendment, so they do not show TNVs where they don’t apply.
.

There area series of policies that seek to improve the quality of infill residential
development. These policies are not considered relevant or needed in greenfield and major
infill development scenarios as such elements are appropriately designed and implemented.
Such policies should be removed from Masterplanned Suburban Neighbourhood, Housing
Diversity, Urban Renewal and Greenfield Suburban Neighbourhood Zones.

.

The policies associated with minimum allotment sizes do not take into account whether a
dwelling will be single or two storeys high. A proposal could meet all other policy metrics
and be on a smaller allotment if it were two storeys high. Group dwellings should be able to

be developed on allotments that are smaller than those for detached dwellings. Amending
the policies is considered necessary.
.

The procedural arrangements associated with the Native Vegetation Overlay will too often
require specialist advice up front and the advice by the NV Council is mandatory Direction.
The advice should only be Regard, and the Data Report should only be required at the NV
Act approval stage not at the planning stage.

PHASE 3 PLANNING AND DESIGN CODE SUBMISSION
C OMMENTS IN D ETAIL
F E BRUARY 2020

Draft Phase 3 Planning and Design Code Submission – comments in detail
February 2020

A large part of this submission is a repeat of the Phase 2 submission UDIA prepared in November 2019. This is being done as a revised version of the Planning and
Design Code has not been released following the Phase 2 submission process and the issues remain unresolved in a formal sense. We acknowledge both the
Update Report issued by the State Planning Commission in December 2019 which outlined, but did not provide detail of proposed amendments to the Planning
and Design (PD) Code, as well as verbal feedback received during meetings with DPTI staff in the intervening period as to what their position is on various
matters. As such commentary that is new to the Phase 3 submission (was not in our Phase 2 submission) is written in green. A few issues have also arisen as a
result of reviewing the PD Code that are not PD Code issues but are Regulation issues. There are also issues that are general in nature and not necessarily
specific to one part of the PD Code. These are discussed below.

Timeframes
For non-DTS applications the timeframes are largely longer than we currently have in the Development Act. Whilst it is understood that having an appropriate
amount of time to assess an application that is more complex (than DTS type applications) is reasonable, the UDIA has a major concern with the potential for
there being no consequence that actually matters if a planning authority takes longer than 5 days for the Verification process. It is considered that if a planning
authority has not completed the Verification process in 5 days then the Assessment period clock must commence. It is understood that this is a Regulations issue
as opposed to a PD Code issue. The wording in Regulation 53 (2) regarding payment of fees will need to be taken into consideration. At present there appears to
be a gap in the overall process between Regulations 31 and 53 which needs addressing. A mechanism to assist with planning authorities complying with the 5day limit would be that application fees do not need to be paid if they don’t undertake the verification process within the 5-day period.
Applicant’s being heard
If an application is being determined by a CAP and there are no representors, then the applicant must be given an automatic right to speak (for 5 minutes) at the
CAP meeting. This is particularly the case for applications that are being recommended for refusal or have proposed conditions of consent that are unworkable /
illegal. This could be dealt with via a Practice Direction for Assessment Panels.
Deemed to Satisfy
On the basis that one of the intentions of the PD Code is to have the vast majority of applications being processed through the Deemed to Satisfy pathway, it is
considered the current PD Code is a long way from achieving such an aim. Specific comments and potential solutions are provided in the Table section of the
submission.
Once a land division is approved potentially with allotments that are smaller than the minimum lot size for the relevant Zone, then a subsequent dwelling should
be able to be DTS if it meets other relevant DTS policies. This is a transition issue in the main, as there are land divisions that are part way through development
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with approvals for lots (some are being created at present) that are smaller than the proposed minimum lot size in the new Zones. To require a dwelling
application to go through a performance assesses process when a dwelling on that allotment is fully expected is illogical.
Overlays
As a matter of principle where an issue associated with an Overlay is resolved at the land division approval stage the Overlay should then apply to subsequent
applications (e.g. for dwellings, sheds etc).
Creating Development Opportunity
Within some Zones that are designed not to change the character of the Zone much (e.g.: Suburban Neighbourhood), there are sites that are large enough to
enable development to occur that could easily deal with the interface issues appropriately and still allow for more dense development to occur on the inside of
the site. It is understood that a recent master planning study by City Collective on a site near King William Rd Unley was prepared for the State Planning
Commission in liaison with the City of Unley looking at precisely this issue. A mechanism to enable such development to occur is considered necessary without
necessarily changing the Zone. If a master plan was prepared and adopted, then an Overlay could be inserted over the relevant land which refers to a Practice
Guideline or Design Standard that would provide development guidance.
Minimum Allotment Sizes
It is understood that in the Suburban Neighbourhood Zone the minimum allotment sizes are aligned with existing Development Plan policy. Within the General
Neighbourhood Zone a standard set of minimum allotment sizes have been introduced which vary from the policies in many of the existing affected Zones. This
approach is considered sensible for a range of reasons, however the actual minimum sizes selected are not considered appropriate. There is no distinction
between development that is going to be for single or two storey dwellings. A dwelling that is two storeys will typically require less land (around 50 – 100 sqm)
than a single storey dwelling when all other design policies are complied with. Group dwellings and residential flat buildings typically do not need as much land
as a detached dwelling. The table below on the left is what is proposed for the General Neighbourhood Zone as presented by DPTI at the UDIA workshop on 19
February 2020. The table on the right is what UDIA thinks would be more appropriate. In the General Neighbourhood Zone most development is going to be for
dwellings in association with a land division. As such where two storey dwellings are proposed (for detached, semi-detached and group) the minimum allotment
size should be reduced by a further 50sqm. These minimums would be appropriate in other residential type Zones, excepting those Zones that don’t have a
minimum.
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Draft PD Code

UDIA Proposal
Dwelling Type

Dwelling type
Detached

YES - 300m2

Semi-detached

YES- 300m2

Row

YES- 200m2

Group

YES- 300m2

Residential Flat Bui lding

YES - 300m2

Height

2 storey

M inimum Lot
Size (sqm)

Detach ed
Sem i d etach ed
Row
Grou p

Resid entia l Flat Bu ild ing

300
280
180
200
150

Infill Sites
We believe the Code should distinguish between master planned infill sites and minor infill sites in its application of Asses sment Criteria.
There has been widespread concern expressed regarding the perceived adverse impacts of small-scale infill development in established suburbs. Typically, this
concern has occurred where a single dwelling site is redeveloped with two or more dwellings and in doing so alters streetscapes, reduces areas of vegetation and
tree planting, increases vehicle crossovers, reduces on street parking and increases the likelihood of overlooking or overshadowing of neighbours.
Many of these concerns can be better managed and the Code is introducing a range of design criteria that seek to deliver better outcomes in these
circumstances. However, the quantitative standards of the Code as currently drafted will capture small and large infill sites in the same way. We believe that
large infill sites have the propensity to resolve all of the design concerns expressed in respect of small-scale infill and therefore should not be subjected to the
same quantitative standards.
We note that the draft Code recognises this distinction in the four Urban Corridor Zones and in the City of Living Zone through the introduction of “Significant
Development Sites” and “Catalyst Sites” Performance Outcomes and Deemed to Satisfy criteria. In particular, Significant Development Sites PO 4.1 and 4.2 state:
PO 4.1
Consolidation of significant development sites (a site with a frontage over 25m to a primary road corridor and over 2500m2 in area, which may include one or
more allotment) to achieve increased development yield provided that off-site impacts can be managed and broader community benefit is achieved in terms of
design quality, community services, affordable housing provision, or sustainability features.

PO 4.2
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Development on a significant development site designed to minimise impacts on residential uses in adjacent zones with regard to intensity of use,
overshadowing, massing and building proportions.
With minor modification, these PO’s could form the basis of guidance for Significant Development Sites in the following zones.
• General Neighbourhood Zone
• Greenfields Suburban Neighbourhood Zone
• Residential Neighbourhood Zone
• Suburban Neighbourhood Zone
• Urban Neighbourhood Zone
• Urban Renewal Neighbourhood Zone.
In particular, one suggestion could be that the definition of a “Significant Development Site” be amended to a site of say more than 4000m2 within one or more
allotment, but without a road frontage dimension. The larger minimum area (4000m2 rather than 2500m2) will restrict its application to only sites requiring a
more substantial investment (and therefore likely to involve development entities that have greater financial capacity to address design, environment and
building quality). Another alternative could be the minimum area substituted with performance outcome where the site provides for useable public open space
and a minimum number of dwellings.

Further, we see no reason to apply a frontage criterion, since the “Interface Height” provisions dictate scale relationships at the site boundaries which ensure
compatibility with surrounding development scale, regardless of the width of the site.
The new “Significant Development Site” criteria could be restricted to Performance Outcomes only or could involve a combination of Performance Outcomes
and Deemed to Satisfy criteria.
The following section provides an example of how the “Significant Development Sites” provisions might be drafted.
Significant Development Sites
PO 4.1
Consolidation of significant development sites (a site over 4000m2 in area, which may include one or more allotment) to achieve increased development yield
provided that off-site impacts can be managed and broader community benefit is achieved in terms of design quality, community services, affordable housing
provision, or sustainability features.

5

Draft Phase 3 Planning and Design Code Submission – comments in detail
February 2020

DTS/DPF 4.1
Development on significant development sites up to 30% above the maximum building height specified in DTS/DPF ….. where it:
(a) Incorporates the retention, conservation and reuse of a building which is a listed heritage place or an existing built form and context that positively
contributes to the character of the local area;
(b) Includes more than 15% of dwellings as affordable housing; or
(c) Includes at least:
i. Three of the following:
A. high quality open space that is universally accessible and is directly connected to, and well-integrated with, public realm areas of the street;
B. high quality, safe and secure, universally accessible pedestrian linkages that connect through the development site;
C. active uses are located on the public street frontages of the building, with any above ground car parking located behind;
D. a range of dwelling types that includes at least 10% of 3+ bedroom apartments;
E. a childcare centre; and
ii. three of the following sustainable design measures provided:
A. a communal useable garden integrated with the design of the building that covers the majority of a rooftop area supported by services that ensure
ongoing maintenance;
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B. living landscaped vertical surfaces of at least 50m2 supported by services that ensure ongoing maintenance;
C. passive heating and cooling design elements including solar shading integrated into the building;
D. higher amenity through provision of private open space in excess of minimum requirements by 25% for at least 50% of dwellings;
E. higher amenity through provision of public open space in excess of the 12.5% standard by at least 10%;
F. higher amenity through delivery of a minimum of 15% deep root zone space within public and/or private spaces, including within reserves and
streetscapes.
PO 4.2
Development on a significant development site (a site over 4000m2, which may include one or more allotment) designed to minimise impacts on residential uses
in adjacent zones with regard to intensity of use, overshadowing, massing and building proportions.
DTS/DPF 4.2
Development that:
(a) is constructed within zone’s Interface Building Height provision as specified DTS/DPF ……. and …….;
(b) locates non-residential activities and higher density elements towards the centre of the site; and
(c) locates taller building elements towards the centre of the site.
Note that we have included some additional sub-clauses in the form DTS 4.1 (c)(ii) E and F. We believe these provisions are particularly pertinent to larger sites
where a development may include public roads and public reserves and that these public spaces can actually achieve more in terms of vegetation, tree canopy
and open space than would otherwise be achieved within the allotments themselves.
Public Notification
It appears that the intent of the planning reform to make the development assessment process quicker, simpler and more streamlined is not going to be
achieved due to the likely extent of applications requiring to go through the process of public notification. Where a land use is envisaged and reasonable in its
design and aligned with the performance outcomes of the Zone, an application should not be going through a public notification process. A thorough review of
the policies should be undertaken with this principle in mind.
At the recent workshop held on 19 February 2020 DPTI staff indicated they were contemplating making a recommendation to the State Planning Commission to
change the approach with regard to public notification to “specific types of development being excluded from public notification”. This is not supported as it is
most likely to result in more types of applications going on public notification, even if there are lengthy lists of development that are excluded.
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Issue

Commentary

Solutions/Suggestions/Alternatives

PART 1 – RULES OF INTERPRETATION

Application of
Policies to
Classes of
Development
Policies –
Desired
Outcomes and
Performance
Outcomes

It would appear that a proposed development that has a series of elements is
to be placed on public notification the vast majority of times, even if the
element of non-conformance is minor in nature.

There needs to be an ability for the planning authority to be able to consider whether a
development, or an element of the proposal, is of a minor nature and public
notification is not required.

If a proposal meets a DPF then the proposal should be considered to meet
the relevant PO. The wording in this section does not provide certainty.

Reword.

Include the following amendments to the relevant “Rules for Development”
Where a component(s) of a deemed-to-satisfy development type does not meet a
deemed-to-satisfy requirement, then the development shifts to ‘Performance Assessed
development’. Where this occurs, the relevant provisions for assessment are only the
Performance Outcomes that correspond with the provisions that have been specified
as relevant deemed-to-satisfy requirements, plus any relevant Desired Outcomes.
For a performance assessed development, regard should be given by the relevant
authority to any Designated Performance Feature requirement that corresponds with
any Performance Outcome provision that is relevant to the assessment of the
developments, while recognising that Designated Performance Feature requirements
are only one way of addressing a Performance Outcome.
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Commentary

Solutions/Suggestions/Alternatives

Procedural
Matters Referrals

If referral agencies are to only assess and provide comment upon matters of
State interest that are within their area of responsibility, then this should be
made abundantly clear in Part 1. This would assist in avoiding having
agencies commenting on matters that are not their responsibility.

Provide guidance to State Agencies that undertake referrals regarding the issues they
are allowed to comment upon. This could be undertaken via a Practice Direction.

PART 2 – ZONES AND SUBZONES
Multiple Zone
Comments
Structure Plans
/ Concept Plans

Demolition

Procedural
Matters

Too many existing Structure Plans and Concept Plans in the Development
Plans have been removed. These plans provide spatial guidance for
development of land that policy text either can’t provide or due to the
slimming down of policy content in general is unable to provide. Often the
spatial elements in such plans have been the outcome of negotiations
between developers/landowners and local/State government. It is
acknowledged some such plans are out of date – they should be revisited.
In the Residential Neighbourhood Zone the following policy exists. This
should be in all Zones
“PO 11.1
Development is compatible with the outcomes sought by any relevant
Concept Plan contained within the
Concept Plans Technical and Numeric Variation Overlay.
DTS/DPF 11.1
None are applicable.”
Demolition should be Accepted in all Zones with the exception of a local or
State heritage item or area or in the Historic Area Overlay. It is Accepted in
the Urban Renewal Zone.
In most Zones development will need to go on public notification where the
site of the development is adjacent land to land in a different zone. It is
considered this should only apply when the adjoining zone is of a different
type e.g.: industry next to residential, or residential next to coastal.

Provide developers the opportunity to reinsert the Structure Plans and Concept Plans
from the Development Plans where appropriate.

Insert PO 11.1 and DTS/DPF 11.1 from Residential Neighbourhood Zone to all Zones.
Insert demolition in Accepted in all Zones as per comment.

Amend Procedural Matters tables in all Zones.
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Issue

Commentary

Solutions/Suggestions/Alternatives

Adjacency

Our preliminary review of various case studies has identified that a very high
proportion of ‘performance assessed’ developments will require public
notification.

For the purposes of public notification adjacency should only apply to sites in a
different Zone type, not just a different Zone.

For example, under the new PDI Act, ‘Adjacent Land’ is defined as follows:
adjacent land in relation to other land, means land that is no more
than 60 metres from the other land;
Accordingly, where the PD Code identifies that public notification is required
where ‘the site of the development is adjacent land to land in a different
zone’, the application will require public notification. This occurs in 44 of the
55 new Zones introduced by the PD Code (80%).
The spatial configuration of many zones (particularly in narrow Zones) will
result in a significant increase in the number of development applications
that will require public notification. Further, any person can lodge a
representation against a development that is subject to public notification,
irrespective of whether the representor is an owner or occupier of ‘adjacent
land’. We are therefore are very concerned that the new Code will
significantly increase both the number of development applications that will
require public notification and the number of representations that are likely
to be received in response to the public notification of development
applications (noting that representations can be provided by any person and
not just adjacent land owners / occupiers).
By way of example we have reviewed the situation in two areas of
Metropolitan Adelaide. Firstly, in an area that covers part of the City of Port
Adelaide Enfield and the City of Prospect. Of the 2,268ha of land in the area
selected 1,003ha are within 60m of another Zone – this is 44.2% of the area.
Measured by allotments 8,955 out of 25,476 (35.2%) are affected.
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Solutions/Suggestions/Alternatives

The second area covers a large portion of the City of Marion. Of the 2,349ha
of land in the area 1,274ha are within 60m of another Zone – this is 54,25 of
the area. Measured by allotments 11,036 out of 26,459 (41.7%) are affected.

Retaining Wall

Home Industry
Boundary Walls

Group
Dwellings
Centres

Shop(s)

Retirement
Facilities

If development is proposed on more than one third of these two areas the
application will need to go on public notification. This is considered to be
unacceptable from the development industry’s perspective and will create a
substantial increase in the number of applications going on public
notification.
A retaining wall <=1m in height should be Accepted in all Zones.
A retaining wall <=1.5m in height where not visible from public space should
be DTS – particularly in greenfield locations and major infill sites.
As per the Development Regulations this land use should be Accepted in all
residential type zones
In most residential type zones there is an ability to have a maximum of 10m
of wall on a boundary. The Design in Urban Areas General Development
Provision DTS 23.1 policy will mean more garages will need to be stacked
with a minimum length of 11m. If this is the garaging / wall on boundary
outcome that is sought then there is inconsistency between the two.
As a common form of residential development, particularly in infill locations,
group dwellings should be able to be DTS. In most residential type Zones
such development will be performance assessed.
There is lack of Centre policy in the General Development Provisions.
There is an abandonment of the Centres hierarchy that is fundamental to the
spatial arrangement of urban form in towns and cities.
In many Zones there is a gap in policy with a DTS max size for a shop being
200sqm, or thereabouts, (e.g.: General Neighbourhood Zone) and the
Restricted trigger being 1000sqm. Due to there being no General
Development Policy related to Centres there is no policy guidance if a shop is
between 201 – 999sqm in size.
Retirement villages are not considered in all residential type zones.

Insert comment in all Zones.

Insert comment in all residential type Zones
In residential type zones that allow boundary walls to be built on the side boundary the
max length should be 11m.

UDIA is willing to assist in preparing policy to enable group dwellings to be DTS.

Prepare a Centres policy.

Prepare and insert a Centres policy for inclusion in the General Development policies.

Retirement facilities to be DTS in all residential type Zones.
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Fencing

In many Zones fencing is not listed as Accepted or even DTS.

Fences that are 2.1m in height alongside (behind the dwelling façade) and rear
boundaries should be Accepted in all residential type Zones.

Industry

Industry, particularly General Industry and Special Industry, should be
Restricted in all residential type Zones.

Insert comment in all residential type Zones.

Site Coverage

Site Coverage is a metric that is not required when you have site area,
setbacks, and private open space metrics. In recent years there have been a
few zones created that have deliberately removed site coverage as a policy
element as it is superfluous.
Advertising signs for land divisions, particularly larger estates (50 + lots), have
the need for signs that are typically 6 x 3m in size and are elevated around
2.5m off the ground to minimise graffiti. Such signs often have to go through
a public notification process, but rarely get refused. They are often a
temporary use (<5years).
In major greenfield and infill locations there should be the ability to
determine dwelling setbacks that are different from the Zone provisions.

Remove PO and DTS 3.1.

In the DTS table in the Township Mainstreet Zone there is the following
policy:
“Temporary change of use to a sales office within an existing building for no
more than 2 years.”
This policy should be other centre and commercial type Zones.
Whilst there is a reduction in the number of Zones giving the appearance that
there is more consistency in policy across the State, the numeric variations
means there is still a very substantial differences in what can occur within
various residential type Zones.

Add the policy to other centre and commercial type Zones.

With many sites in the Zone stacked garaging is necessary. Only allowing 8m
for a building on boundary length will not allow a stacked garage/carport,
which needs 11m as a minimum

Amend DTS 3.5(b) to 11m

Advertising

Setbacks
Temporary Use

Numeric
Variations

Insert policy into residential type zones that enables one sign (as per comment) for
every 500m of road frontage.

Enable Building Envelope Plans to be approved as part of land divisions for major
greenfield and infill projects that are different from the Zone provisions.

Minimum lot sizes should apply at the Zone level.

City Living Zone
DTS 3.5

Deferred Urban
Zone
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Land Division

Land Division that creates an additional allotment should not be Restricted.
There has been a policy in place for many years that enables allotments of a
minimum of 4ha in to be created.

Change wording to
“Land division that does not create
additional allotments less than 4hectares in size, other than for
the purpose of providing public
infrastructure.”

There are some forms of dwellings (eg: Fonzie flats) that don’t meet the
criteria of those listed as being acceptable.

Add “dwelling(s)” to the list in DTS 1.2

DTS 2.1

If a row dwelling is acceptable on a 200sqm allotment, then a group dwelling
or a dwelling within a residential flat building can also be acceptable on a
similar sized allotment.

Change DTS 2.1 (v) to “200sqm”

DTS 7.1

The build on boundary wall length should be 11m not 10m to allow for
stacked garages/carports.

Amend DTS 7 (b) (ii) to 11m

Development that is of a higher density should be allowed. There have been
award winning projects in estates such as Blakes Crossing and Playford Alive
where the density is above 100dw/ha.
For these policies to work there must be an obligation on the infrastructure
authorities and Councils to plan for urban development in conjunction with
the development industry at a more detailed spatial level than occurs at
present.
The provision of a 1.5ha open space requires all of the open space provision
of a 12ha parcel of land. This policy should not apply to land division
applications where the subject land is less than 15ha in size.
There is some consistency across Councils (one of the aims of the planning
reforms) one tree per allotment should be the minimum that is required. If a
developer wants to provide more then that should be their prerogative.

Amend PO 1.5 so that limited amounts of 2 / 3 storey high density residential
development can occur.

General
Neighbourhood
Zone
DTS 1.2

Greenfield
Suburban
Neighbourhood
Zone
PO 1.5

PO 2.1 / 2.2

DTS 4.1

DTS 7.1

UDIA is willing to assist in developing mechanisms to achieve this.

Amend DTS 4.1 as per comment.

Amend DTS 7.1 to read “One street tree per allotment.”
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PO 8.1

This Zone is for areas that are being created. There is no need for buildings
to complement nearby buildings.

Amend PO 8.1 by deleting the following words “… and complement the height of
nearby buildings.”

DTS 13.1

If the rear boundary is abutting a laneway then the rear setback should be
able to be 0m for 2 levels.

Amend DTS 31.1 as per comment.

All forms of dwellings should be occurring in this Zone.

Add “dwelling(s) to list in DTS 1.2

Development that is of a higher density should be allowed. There have been
award winning projects in estates such as Blakes Crossing and Playford Alive
where the density is above 100dw/ha.
If the rear boundary is abutting a laneway then the rear setback should be
able to be 0m for 2 levels.

Amend DTS 2.1 to enable high density development that is 2 / 3 storeys high.

Housing
Diversity Zone
DTS 1.2
DTS 2.1

DTS 8.1

Amend DTS 8.1 as per comment
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Master
Planned
Suburban
Neighbourhood
Zone
Table 1

Fence, Retaining Wall, and Excavation and Filling need to be added to the list
of Accepted Development as they are typical forms of development that
should not need approval.
Common and simple forms of Group dwellings should be able to be DTS.

Amend Table 1 as per comment.

DTS 8.1

The build on boundary wall length should be 11m not 10m to allow for
stacked garages/carports.

Amend DTS 8.1 as per comment

DTS 10.1

If a rear boundary is a laneway then a 0m setback should be permissible for
both single and double storey structures.

Amend DTS 10.1 as per comment

Land Division
Layout

A PO should be added that seeks the layout to be undertaken taking into
account factors such as topography, orientation, and views.

Add a PO 12.2 as per comment

The policies in this Zone will mean there is very little additional development
occurring.

The allocation of this Zone should be severely limited in a spatial sense.

50sqm for a shop or consulting room or office is only just more than the
home industry trigger of 30sqm in the Development Regulations. A trigger of
100sqm is considered suitable.
Part (c) with the 10m requirement is far more than is necessary. 8m was a
standard front setback for many years.

Amend DTS 1.2 as per comment

DTS 4.1

Many dwellings on corner allotments in this Zone are around 2m setback not
4m.

Amend DTS 4.1 to 2m not 4m.

DTS 7.1

In (e) there should be a provision to deal with gable end walls as occurs in
many other Zones.

Amend DTS 7.1 by adding in “...except gable end wall.”

Table 2

Residential
Neighbourhood
Zone
Overall
DTS 1.2

DTS 3.1

Amend Table 2 as per comment.

Amend DTS 3.1 (c) to 8m rather than 10m.
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DTS 8.1

There should be an ability to have lots that need on site wastewater systems
to be less than 1200sqm as there are now solutions that enable lots to be
around 900sqm (subject to percolation testing).
This DTS is seemingly incorrectly labelled DTS 24.1. Under what
circumstances can a residential flat building be more than 2 storeys high? PO
2.1 DTS 2.1 say no more than 2 storeys.
There seems to be inconsistency with (c) and (e). If you are proposing say
three group dwellings, then (c) seems to require notification yet (e) only
requires notification for four + dwellings.

Amend DTS 8.1 (b)

There are many rural living allotments that are less than 50m wide. A more
nuanced approach would be to have the frontage of a new allotment to be
no smaller than 10% less than the average frontage of the nearest 10
allotments in the Zone.

Amend DTS 3.1 as per comment.

Suburban
Business and
Innovation
Zone
DTS 1.1

The list of anticipated uses should include residential flat building

Add residential flat building to DTS 1.1 list.

PO 3.2, 3.3
and DTS 3.2

It would appear that residential has a higher priority than non-residential in
this commercial type Zone. This is at odds with DO 1.

Amend DTS 3.2 to the following:

DTS 10.1

Procedural
Matters

Amend label to 10.1

Remove (c)

Rural Living
Zone
DTS 3.1

“Buildings constructed within a building envelope provided by a 45 degree plane
measured from a height of 3 metres above natural ground level at the allotment
boundary of a residential allotment within a residential zone as shown in the following
diagram (except where this boundary is a southern boundary in which case DTS/DPF
3.3 will apply, or where this boundary is the primary street boundary):
PO 3.4

The needs to be clear guidance in the policy when there is no consistent
streetscape. Presumably DTS 3.4 (b) will be adequate.
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Suburban Main
Street Zone
DTS 1.1

Given PO 2.4 envisages residential then surely DTS 1.1 should have dwellings
listed

Add “dwelling(s)” to the list in DTS 1.1

PO 2.1

A main street should have height and mass as it is a more urban
environment.

Reword PO 2.1 to the following:

PO and DTS 3.2

It would appear that residential has a higher priority than non-residential in
this centre type Zone.

“Buildings that sensitively frame the main street and public spaces.”
Amend DTS 3.2 to the following:
“Buildings constructed within a building envelope provided by a 45 degree plane
measured from a height of 3 metres above natural ground level at the allotment
boundary of a residential allotment within a residential zone as shown in the following
diagram (except where this boundary is a southern boundary in which case DTS/DPF
3.3 will apply, or where this boundary is the primary street boundary):”
Suburban
Neighbourhood
Zone
Township Zone
PO 2.2

The policy should be more positive about two storey development being
acceptable.

DTS 3.1

There should be an ability to have lots that need on site wastewater systems
to be less than 1200sqm as there are now solutions that enable lots to be
around 900sqm (subject to percolation testing).

Township
Mainstreet
Zone
DO 1

With a larger town the word local might be less than the entire town.
Development should be serving the entire town.

Amend wording to the following:
“Buildings contribute to a low rise (one and two storey) character.”
Amend DTS 3.1 as per comment.

Replace the word “local” with “township”

Township
Activity Centre
Zone
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PO 1.1 and DTS
1.1

Dwellings and residential flat buildings should be able to be developed in the
Zone.

Add dwelling and residential flat building to the list in DTS 1.1

DTS 1.4

Dwellings should be able to be located behind non-residential on the ground
floor as well as being above.

Amend DTS 1.4 as per comment.

PO 2.4

Parking should generally be located behind buildings in order to assist with
meeting PO 2.6

Amend PO 2.4 to encourage parking to be located behind buildings in the Zone.

Port Adelaide
Centre Sub
Zone
Urban Corridor
(Boulevard)
Zone
Table 3

Should not be within Phase 2 Code

The term “apartment” is used in Table 3 but does not have a definition.

Delete “apartment” from Table 3.

Table 4

It is unclear as to why a Shop with a floor area of less than 4000sqm is
Restricted, yet DTS 1.1 supports such shops.

Amend so that Shop with more than 4000sqm of floorspace is Restricted.

Table 3

The term “apartment” is used in table 3 but does not have a definition.

Delete “apartment” from Table 3.

Table 4

It is unclear as to why a Shop with a floor area of less than 1000sqm is
Restricted, yet DTS 1.1 supports such shops.

Amend so that Shop with more than 1000sqm of floorspace is Restricted.

Urban Activity
Centre Zone

Urban Corridor
(Living) Zone

PART 3 OVERLAYS
Affordable
Housing
Overlay
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DTS 3.1

Building Near
Airfields
Overlay
DTS 1.2

The policy should be able to be utilised by applicants in areas outside the
Overlay if they choose.
The 20 % decrease in site area should be 40%. The metrics being provided
will not create a situation where the increase in development yield offsets
the cost of delivering affordable housing in many infill locations. This means
you will have a situation where the development is providing the subsidy for
affordable housing whereas this is a society wide issue and as such must be
paid for by society.

Amend as per comment.

DTS 1.2 effectively creates a very large area of sterilization around airports. A
3km buffer around an airport measuring 2km x 1km amounts to
approximately 46km2. The State cannot afford such wastage.

Delete agriculture and conservation area from the list of restricted land uses in DTS 1.2.

Many Development Plans had Design Guides for historic areas (eg: Table
Ga/3 Infill Development Guidelines) which provide a graphical approach to
guiding proposed development. This is considered to be a far superior
method than text policy which provides too much flexibility.

Introduce the design guidelines for various areas that existed in the current
Development Plans.

Amend wording in DTS 3.1 to 40%.

Character Area
Overlay
General

Post WWII areas have not been considered to have character or heritage
protection requirements, other than specific buildings. To introduce policy
such as 1950/60s Housing Trust without there being a thorough debate
about the benefits and costs is considered to be unacceptable.
Coastal Areas
Overlay
PO 3.1

PO 3.1 anticipates that no development will necessitate the implementation
of protection measures. Surely, there will be instances where protection
measures are warranted in order to deliver a much-needed piece of
infrastructure, for example, a boat ramp or a marina.

Remove post WWII character preservation policy.

Amend PO 3.1 as follows:
Development will not necessitate unreasonable protection measures against coastal
erosion, sea or stormwater flooding, sand drift or the management of other coastal
processes.
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PO 3.3

PO 3.3 implies that the developer of a facility that requires coastal protection
will fund all ongoing management and maintenance. Many facilities will
generate community benefits that warrant a broader management/
maintenance cost base.

Amend PO 3.3 as follows:
Necessary coastal protection measures may be the subject of binding agreements to
cover the cost of future construction, operation, maintenance and management
measures and will not:
(a) have an adverse effect on coastal ecology, processes, conservation, public
access and amenity;
(b) require commitment of public resources including land; and
(c) present acceptable risk of failure relative to potential hazard resulting from
failure.

There are too many (8) hazard overlays. Simplification is required particularly
with regard to bushfire.

Reduce number of hazard overlays.

The Statements have not been provided as part of the consultation version of
Phase 2 PD Code. Without them it is impossible to provide comments on the
suitability or otherwise of the Overlay policies.

This part of the PD Code must be provided for consultation purposes immediately.

Many of the deemed-to-comply requirements regarding access in the Major
Urban Transport overlay are overly onerous and would rarely be met by
developments (if at all in some cases). Whilst it is understood that there is
then a process for Performance Assessment (when deemed to comply
requirements are not met), it is considered likely that referral agencies will
simply view the DTS requirements as still being the target outcomes to meet
the POs for each element and resist deviation from them (applicants and
their advisors struggle with referral staff often being too focussed on ticking a
box rather than 'engineering' a practical yet safe solution). This has the
potential to set the 'goal posts' for access arrangements very high
(particularly given most of the DTS requirements are in excess of the
requirements of the relevant Australian Standards or Austroads' guidelines –
which would generally be a more appropriate benchmark for DTS

Amend policies as per comments.

Hazards
Overlays

Historic Area
Overlay
Historic Area
Statements
Major Urban
Transport
Routes Overlay
General /
various
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requirements). The access spacing, sight distance and queuing provisions are
all conservatively high and should be amended.
The sight distance requirements need further detail on how they are
measured. There are numerous different ways of measuring sight distance
(for instance, setback from the roadway adopted - 2.5 m, 3m or 5m; height
that it is measured from - driver eye height, object height or level of road
etc.). A whole additional sight distance requirement is not considered
necessary when typically the Austroads' guides are considered to be the
benchmark for assessing this element.
Development accessed by heavy commercial vehicles will not meet the DTS
requirements - so any medium to large industrial and retail uses will not be
able to meet the DTS requirements.
* There is reference to the creation of new public 'junctions' in some
locations. The term 'junction' is not referred to in the Australian Road Rules
or Road Traffic Act... they should refer to 'intersection' instead.
Noise and Air
Emissions
Overlay
Spatial Extent

The Overlay covers virtually all of the growth areas of Angle Vale, Virginia,
Munno Para West and Munno Para. A very large proportion of these areas
are not near a noise or air polluting source. There are no DTS policies in the
Overlay. This will mean hundreds of applications a year will not be able to be
DTS.
A more nuanced spatial extent of the issue is required, as well as DTS policy
for all forms of dwellings.

Prepare DTS policies.

When land division occurs, which involved numerous allotments and native
vegetation is spread out in various parts of the subject land the
fragmentation of the native vegetation is to be expected.

Change the wording of PO 2.1 to:
Land division that minimises the fragmentation of land containing native vegetation, or
necessitates the clearance of native vegetation, unless such clearance is considered

Amend the spatial extent of the Overlay.

Native
Vegetation
PO 2.1
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minor, taking into account the location of allotment boundaries, accessways, fire
breaks, boundary fencing, and potential building siting or the like.

The UDIA have concerns with the procedural arrangements introduced by
the new Native Vegetation Overlay as follows:
The Overlay requires the applicant to determine if their proposal involves the
clearance of native vegetation and if no clearance is proposed, the applicant
is required to provide a written declaration to that effect – which is to be
provided at the lodgement of the development application. This requires the
applicant to understand if the site has native vegetation including possible
native grasses. Given identification of native vegetation species requires
specialist expertise it is likely to involve a cost imposition on the applicant to
obtain a report from a specialist Accredited Consultant before the application
is even lodged or determined.
. In any event, if the applicant proposes any form of native vegetation
clearance, an Accredited Consultant must then be engaged to prepare a
‘Data Report’, which is to be provided upon lodgement of the development
application. Once again this represents an up-front cost to the applicant
which does not currently exist under the current Development Act, 1993. We
are not aware of any significant problems with how the current mechanism
have been operating for the past 27 years.
. The Data Report is used as part of the Native Vegetation assessment
process under the Native Vegetation Act and includes details of the
calculation of size and location of any proposed vegetation offset. The Data
report will also assign a level of clearance to the proposal and whether or not
a referral is required to the Native Vegetation Council (NVC).
Notwithstanding, often the details of the location, size and health of native
vegetation can be dependent on seasonal conditions (including drought) and
may not be an accurate representation of the existing vegetation community.
This could impact on the requirements to refer an application to the NVC and
also on the subsequent approval required by the NVC to remove native
vegetation.

Amend the procedural requirements imposed by the Native Vegetation Overlay
including:
- The Relevant Authority should have ‘Regard’ to a referral response from the
Native Vegetation Council (NVC) rather than the NVC having the power of
‘direction’;
- Remove the requirement for an applicant to determine if their application
involves the clearance of native vegetation;
- Remove the requirement of the applicant to provide a ‘Data Report’ in the
event that an application requires the removal of native vegetation
recognising that the NVC could request an applicant to provide a ‘Data Report’
if required to inform an assessment of the removal of native vegetation.
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If an application is required to be referred to the NVC they can ‘direct’ the
Relevant Authority to refuse the application or impose a condition of
approval. The referral and power of ‘direction’ available to the NVC raises the
importance of native vegetation above all other planning considerations
resulting in a partisan, rather than objective or ‘balanced’ determination
against all other relevant environmental, economic or social factors etc.
. Further, the exemptions for clearance of native vegetation under the Native
Vegetation Regulations 2003 will not apply during the referral of the
application to the NVC and the NVC can ‘direct’ the relevant authority to
refuse an application effectively bypassing or circumventing the application
of exemptions from clearance controls under the Act.
Irrespective of all matters raised above, following the determination of the
application, the applicant must then still apply to the NVC to remove native
vegetation. This dual approval process provides no certainty to the applicant
from the preceding referral process and provides the NVC with a second
opportunity to determine the suitability of clearance and impose further
conditions or requirements.
On this basis, the UDIA do not support the NVC having power of ‘direction’ as
a referral agency. Further, the UDIA seek removal of the requirement in the
Overlay that an applicant determines if their application involves the
clearance of native vegetation. Finally, The UDIA seek removal of the
requirement in the Overlay that the applicant provide a ‘Data Report’ in the
event that an application requires the removal of native vegetation
recognising that the NVC could request an applicant to provide a ‘Data
Report’ if required to inform an assessment of the removal of native
vegetation.
River Murray
Flood Plain
Overlay
DTS 7.4 and 7.6

To require water pumping infrastructure (DTS 7.4), jetties and pontoons (DTS
7.6) to be designed precisely as defined in the relevant Figures (Figures 1-4,
not 2-6) presupposes identical conditions are experienced at every point
along the River and that there will be no evolution in the quality of materials

Amend DTS 7.4 as follows:
Water pumping infrastructure is designed and constructed generally in accordance
with Figure 1.
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Sloping Land
Overlay
PO 4.1

State Heritage
Area Overlay
PO 2.1

PO 2.1

used on such structures in the future. This is unrealistic and needs to be
tempered with some flexibility. In fact, the figures, if used at all, would be
best represented as one way of addressing the design requirements of jetties
and pontoons and water pumping infrastructure.

Amend DTS 7.6 as follows:
Jetties and floating pontoons are designed and constructed in general accordance with
Figure 2 to 4 and:
(a) have length of around 8m measured from the riverbank at normal pool level;
(b) have a width of approximately 1.4m in the case of a jetty (or gangway width in
the case of a floating pontoon); and
(c) the dimensions approximately 3m by 6m, in the case of a floating pontoon
depending on the proximity of other river structures.

Retaining walls of more than 1.5m in height occurs on plenty of estates that
are not on sloping land. To minimise retaining walls to a total of 1.5m is
ridiculous. Where retaining walls are visible to public spaces they should be
kept to maximum of 1m height (if more height needs to be dealt with then
additional separate retaining walls should be provided). There are many
errors with the identification of sloping land on the map.

Delete Overlay and replace with policy dealing with land that has a slope in excess of 1
in 8.

PO 2.1 should only relate to buildings of heritage value. There are likely to be
buildings in a State Heritage Area that are not required to be retained (ie:
they have no identified heritage value), however this provision appears to
catch all buildings.

Amend PO 2.1 as follows:
For buildings or structures of identified heritage value, those buildings, structures and
any other elements are not demolished, destroyed or removed in total or in part unless
either of the following apply:
(a) a portion of any building and/or structure has been determined to not
contribute to the heritage value; or
(b) the structural condition of any building and/or structure, represents an
unacceptable risk to public or private safety and results from actions and
unforeseen events beyond of the control of the owner and is irredeemably
beyond repair.

The alteration or addition to a building of identified heritage value should
address the design having regard to whatever is an appropriate response to
the context of that building.

Amend PO 2.1 as follows:
Additions and alterations to buildings, structures and any other elements, contribute to
the heritage values by:
(a) extending into the existing roof space or to the rear of the building; and/or
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(b) distinguishing between the existing and new portion of the building using
compatible design elements including (but not limited to) recessed facades,
use of negative joints, separate roof forms and linking structures; and/or
(c) providing sufficient setback of built additions and alterations where taller than
the existing heritage structure.

Strategic
Infrastructure
Gas Pipelines

River Murray
Tributaries
Overlay
Procedural
Matters

There are large areas, particularly in northern Adelaide, that are zoned for
urban development that are affected by the Overlay and associated policy.
The relevant pipelines already have easements in place for access and
maintenance purposes which are the two stated aims of the proposed policy.
DTS/DPF 2.1 lists uses that are permissible in the existing and proposed Zones
and their exclusion from being developed are not based on any Standard or
official policy.
The policy wording in PO 2.1 gives the impression that an applicant is
responsible for the safety of a gas pipeline. Under the Petroleum and
Geothermal Energy Act 2000 the safety aspect is clearly a responsibility of
the pipeline owner/operator. If the State has made a decision to rezone land
(which it has in numerous locations) to enable urban development to occur,
then the pipeline owner/operator needs to make and pay for the necessary
adjustments to their infrastructure to make it safe. The Safety Management
Study process is in the PGE Act for determining exactly what needs doing.
Other infrastructure providers ensure they have their own easements in
place – this principle should be applied here.

Remove the Overlay.

Land division creating more than 4 allotments in a residential /township type
Zone is an expected land use and should not require referral to the Minister
responsible for the River Murray Act.

Delete (d) from the PM list.
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Water
Resources
Overlay
All Provisions

While we make no comment in respect of the POs and DTSs within the
Overlay, the question of definition of what constitutes a watercourse (and to
a lesser extent, a flood plan or wetland) is significant to the impact of this
overlay.

PART 4 – GENERAL DEVELOPMENT PROVISIONS
Advertisements
PO 1.2

Advertisements in the public realm cannot always be attached to existing
infrastructure. A locality may not have any suitable structures.

Amend PO 1.2 as follows:
Where possible, advertisements in the public realm integrated with existing structures
and infrastructure.

PO 3.1

This PO appears to prevent third party advertising. If the advertisement
relates to a lawful use on the subject site, then it is not third-party
advertising.

Review intent of PO 3.1.
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Design in
Urban Areas
DTS 7.1

PO 9.1

DTS 9.5

PO 10.1

DTA 14.1

A retaining wall less than 1m in height as not been defined as development in
the Development Act. This DTS should be in the Accepted list. Retaining
walls where visible from public space should generally be 1m in height.
Where not visible from public space should be DTS at 1.5m in height. Where
a greater height needs to be dealt with a second separate retaining wall
should be built. A total of 3m cut and fill should be the DTS policy that applies
in Zones associated with greenfield areas. Where infill development is
occurring the current DTS policy is reasonable however the DPF should be
deleted so that the individual circumstances are taken into account. This will
assist with some assessment planners strictly sticking to the DTS metrics.
Buildings greater than 4 storeys being proposed in an area which has typically
been a single storey environment will always be creating a new character.
The wording in PO 9.1 is unwarranted in this scenario.
Limiting materiality to a – c will add costs that are unnecessary. More
solid/long lasting materials should only be required at ground level where
interaction with people and machine/vehicles is expected.
A 4 x 4m space for a tree in front of buildings where the street setback is 3m
will impact negatively in a number of ways. In more urban areas of towns
trees have typically been provided in the road reserve. To bring this policy in
place has the potential to fundamentally change the fabric of main streets
which is unnecessary.
It is unclear whether each window needs to have 2sqm of pane or however
many windows are proposed must add up to 2 sqm of pane area.

Shift DTS 7.1 text to the Accepted list.
Amend DTS wording as per comment.

Within greenfield type zones (e.g.: Masterplanned Suburban Neighbourhood) retaining
walls (either singly or in combination with fencing) and excavation should not be
publicly notifiable.

Amend PO 9.1 so that development only needs to respond to the context when an
existing character is being sought to be retained.
Limit requirements of a – c to ground floor only.

Delete as this policy should not be required in areas where 4 or more storeys are
envisaged.

Amend wording to the following:
“Each dwelling with a frontage to a public street includes at least one window with a
combined window area of at least 2m2 facing the primary street, from a habitable
room that has a minimum room dimension of 2.7m.”

DTS 17.1

With numerous estates being developed at present where even minor slope
exists there are typically allotments on the low side of the road. The issue
around flooding of the allotment / dwelling is not what the FFL of the
dwelling is but what is the height at the property boundary in relation to the
top of kerb. More many years new estates have had to provide a 2 - 2.5%
gradient up from the top of kerb to the property boundary in order for flood
waters in the road not coming into the allotment. The diagram in the next
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column shows what typically happens. The wording of the policy will mean
around half of dwellings won’t be able to be DTS.
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Amend the DTS wording to the following:
“Where the residential accommodation’s FFL is below the top of kerb, the property
boundary’s level must be above the top of kerb.”

DTS 18.2

It is unclear whether the garage counts towards (a). It should count.
Only 4 of the 6 elements can be used for single storey dwellings which does
not give much in the way of options.
The development industry for many years has dealt with the issue of dwelling
facades being interesting. This has been controlled thought the use of Design
Guidelines in various ways. Below are a few examples:

Amend the DTS so that
. the garage is included in (a)
. add “(g) the front façade must have at least two materials / colours with the second
material/colour being at least 20% of the façade.”

28

Draft Phase 3 Planning and Design Code Submission – comments in detail
February 2020

Homes must exhibit a high qua lity design merit. All
homes must nave a front fa~ade t nat is engaging wit n the
street an d whe re relevant a public reserve. Tne detailing
of the front fa~a de is to be ennanced tnrough articu lation
to minimise bu lky, bl and wal ls. Dwelling shou ld generally
not be on posts or co lumns unless arch itectu ral merit
is exhibited. Extern al wa lls of names, particularly the
front faca de should be constructed from the following
materials:
•

brick

•

stone

•

cemen t rendered concrete

•

tim ber panelling

•

ren dered f.c. sheet (eg: Scyon)

The fron t fa~ade must have eit her two or th ree different
materials an d co lours where the secon d larges t material
makes up at least 20% of the fa~ade. This is to apply to
the ful l extent of the primary st reet fron tage fo r homes
on corne r allotments. Windows in the primary st reet
frontage fa~ de shou ld feat ure tim ber or comme rcial
section aluminium frames.
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Houses on comer allotments or allotments with dlrect par1<
frontage should be designed to address all publldy
visible frontages. This may be achieved in various ways,
includlng;
Feature windows. materials and finishes that match the
front elevation.
Use of wrap around verandahs.
Changes to wall and roof nnes to create interest
Incorporating open front fencing to return along the
secondary street beyond front comer of home.
Allotments with a boundary adjoining a public reserve, must
address the reserve as per corner allotments
with a secondary street frontage. The facade of the home
must have an engaging and attractive appearance
when viewed from the street or reserve .

To create an interestingstreetscape. avoid unsightly blank walls and reduce the bulk
of buildings. the primary frontage facade at all dwellings and building facades that are
adjacent public reserves should incorporate at least three (3) of the following design
elements:
Varied built form setbacks (excluding garages or carports) or an articulated facade with
recessed or protruding elements
Varied floor levels (e.g. split-level home)
One of the following building elements: verandah, balcony, porch, portico, deck terrace
or individual architectural teatures or patterns
Architectural leatures for roof forms (e.g. gables, attic windows, eaves greater than
900mm) or non trad1Uonal roof forms such as flat. sk1llion and buttertly forms
Architectural lcatures for windows such as bay windows, window boxes, window
shading devices or other individual design elements.

PO 19.1

The policy including the DTS for some reason does not utilise the commonly
used diagram to show where the privacy issue is relevant. A 15m arc of
privacy has long been used.

Insert diagram below:
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DTS 20.3

Clarification is needed on a – c. Are all aspects required or just one?

Add the word “or” at the end of a and b.

DTS 21.1

The soft landscaping requirement means that for a typical 450sqm lot the
amount of soft landscaping required (90sqm) is greater than the area
required for private open space (60sqm) and the front yard (approximately
24sqm - on the basis the front setback is complied with). Given some of the
front and rear yards will have paving this will have the impact of reducing (by
20 +sqm) the amount floorspace that can be built. This will have a
fundamental negative impact on the value of the allotment.

Delete DTA 21.1 (a) and keep (b).

It is understood the issue trying to be resolved with this policy is to avoid
front yards that are totally paved.

Consider having the above percentages only as a DTS. Remove the policy as a DPF.

Amend the percentage requirements so the areas are a closer match to the amount of
private open space that is required as per below:
. <200sqm lot – 10%
. 201 – 450sqm lot – 12.5%
. >451sqm lot - 15%

Remove requirement for this policy in the following Zones:
- Masterplanned Suburban Neighbourhood
- Greenfield Suburban Neighbourhood
. Housing Diversity
. Urban Corridor (Living)
. Urban Renewal Neighbourhood
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DTS 22.1

Why bring BCA issues into planning policy with rainwater tanks?

Keep requirements in the BCA.

DTS 22.2

This DTS should not require on site measures if the site drains into a wetland
that deal with stormwater quality issues. For example there are many
estates that have neighbourhood or district level wetlands that deal with
quality issues. There is no point in requiring on site measures in such
instances.
The technical aspects of the proposed policy will result in engineering
solutions that are more costly and inappropriate. UDIA member engineering
firm has met with DPTI staff to discuss this issue and are in the process of
providing a solution.
Single width garages should comply with the Australian Standard – 3.0m wide
not 3.2m. The same should apply for double width garages.

Add the following words to the DTS:
“Other than where the subject land drains to a neighbourhood or district level
wetland,…”

There is a conflict between this DTS and Transport Access and Parking DTS
3.6 with regard to driveway crossover widths. DTS 23.3 requires 12m wide
lots or less to have a 3.2m maximum width driveway, whereas DTS 3.6
requires lots with a width of 20m or less to have a driveway maximum of
3.2m wide.
Universal design features have significant cost impacts and only a small
percentage of occupants may need them. They should only be required for a
limited number of dwellings where the residential flat building has more than
20 dwellings.
The 1.5m separation should only be required for dwelling walls with
habitable room windows.

Amend DTS 3.6 in Transport, Access and Parking to match DTS 23.3

DTS 22.3

DTS 23.1

DTS 23.3

PO 28.5

DTS 33.5

The same should apply to DTS 41.1
DPTI staff to work with UDIA and their representative to determine an appropriate
policy.

Amend as per comment.

Amend PO 28.5 as per comment.

Amend DTS 33.5 as per comment.
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Table 1 –
Outdoor Open
Space

The definition of private open space in Part 8 of the PD Code has a minimum
dimension of 1.8m, yet Table 1 has various minimum dimensions. This
inconsistency needs resolution.
Amendment to site areas is needed as they don’t match current
requirements in ResCode.

Amend Table 1 so that minimum dimensions are as per the definition (1.8m).

Amend Table 1 so that the private open space requitement of 24sqm includes
allotments of 300sqm in size.
Change the term “Apartments” to “Residential Flat Buildings”.

Infrastructure
and Renewable
Energy
Facilities
PO 2.2

PO 4.3

Interface
Between Land
Uses
PO 3.1

PO 3.2

The need for buffers to surrounding land is unnecessary in a number of
instances. Buffers may be appropriate adjacent to urban areas, existing
residences, parks and conservation areas and possibly along major public
roads but should not be necessary in most circumstances.

Amend PO 2.2 as follows:
Substations, pumping stations, battery storage facilities, maintenance sheds and other
ancillary structures incorporate vegetated buffers around the perimeter to reduce
adverse visual impacts when viewed from adjacent land containing sensitive land uses,
such as a residence, in close proximity to the common boundary.

This provision is inconsistent with 2.3 and 5.1 in that is seeks clear space
around storage facilities and also seeks revegetation to reduce visual impact.

Reconcile the contradiction between provisions.

PO 3.1 is particularly onerous in areas of higher densities and heights. Some
tempering of the rigidity of the requirement to access winter sunlight should
be made.

Amend PO 3.1 as follows:
Overshadowing of windows of habitable rooms of adjacent residential premises
(including supported accommodation and residential care facility; student
accommodation and retirement facility) managed to enable access to direct winter
sunlight.

It is not possible for a standard dwelling with a 0.9m side setback and a 1.8m
high fence and a standard single storey dwelling on the adjoining lot with a
0.9m setback to achieve DTS 3.1 on 21 June.
As for PO 3.1, this provision needs tempering for use in Phase 3 PD Code.

Delete the DTS
Amend PO 3.2 as follows:

33

Draft Phase 3 Planning and Design Code Submission – comments in detail
February 2020

Development enables some direct winter sunlight to access the primary open space of
adjacent residential premises (including supported accommodation and residential
care facility; student accommodation and; retirement facility) to achieve an acceptable
level of amenity in the following:
(a) ground level private open space; and/or
(b) ground level communal open space; and/or
(c) upper level private balconies.
Amend PO 4.2-4.5 by removing the word ‘minimized’ and replacing with ‘suitably
managed’.

PO 4.2-4.5

Noise nuisance should be suitably managed rather than minimized to provide
greater flexibility in solutions to noise issues.

PO 6.1

Light spill should be managed rather than eliminated.

Amend PO 6.1 as follows:
External lighting positioned and designed to limit unreasonable light spill so that it does
not adversely affect the amenity of an adjacent sensitive land use or a zone primarily
intended to accommodate sensitive land uses, excepting that required for safety.

The prevailing context should only apply as a factor for consideration when
the Zone is seeking to maintain a character. It should not apply to Zones that
are seeking change and / or to have a new character.
Not all roads need cycle lanes.

Amend PO 1.1 as per comment.

The solar orientation diagram was introduced into Development Plans when
energy rating systems did not exist. With 6-star rating requirements in the
BCA for all dwellings the orientation of allotments becomes a largely
outdated tool. Orientation of allotments is just one of the factors that urban
designers take into account when designing land divisions. The key factors
are topography, views and existing boundaries.
The DTS requirement for 80% of allotments that have a west – east
orientation with a lot frontage of 15m or more is ludicrous. The average lot
size in new estates is under 400sqm so it would not be possible to create that
many 450sqm lots. Given land division is not DTS in any zone then there is no
point in having DTS policy.

Delete the DTS / DPF policy.
Deletion of all DTS policies in this General Development Policy.

Land Division in
Urban Areas
PO 1.1

PO 3.5
PO 10.1, DTS /
DPF 10.1

Amend PO 3.5 so that cycle lanes are provided where necessary on collector and
arterial roads.
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Mineral
Extraction
PO 1.1

Open Space
and Recreation
DO 1

PO 1.1, 2.1-2.3,
3.1, 7.3, 8.1,
8.2, 8.3
PO 4.1

Residential
Liveability
DTS 2.1
Residential
Liveability
Table 1
Site
Contamination
DTS 1.1

Very few mining operations do not materially impact the landscape. It is
unreasonable to expect minimal damage. It is, however, entirely reasonable
to require the reclamation of disturbed areas.

Amend PO 1.1 as follows:
Mining operations that provide for the progressive reclamation of disturbed areas.

The DO should identify the range of functions to which open-space could be
put and the range in size appropriate to the different open space functions.

Stormwater can play a positive role in open space development, creating
visual interest and informal recreational opportunities. The dual use of 1:100
flood zones for recreational purposes should be encouraged.

Amend DO 1 as follows:
Pleasant, functional and accessible open space and recreation facilities provided at
State, regional, district, neighbourhood and local levels for active and passive
recreation, visual amenity gathering spaces, vegetation, wildlife and waterway
corridors, and a range of other functions and at a range of sizes that reflect the purpose
of that open space.
Amend PO 1.1, 2.1-2.3, 3.1, 7.3, 8.1, 8.2, 8.3 by providing the following prefix to each
outcome:
“Where relevant, “
Amend PO 4.1 as follows:
Manage the impacts of stormwater management systems on the usability of public
open space and recreation facilities and encourage dual use of such spaces.

Many non-apartment dwellings are now provided with site areas of 55m 2 to
120m2. These are the equivalent of apartments on the ground and should
therefore have open space standards similar to apartments.

Amend Table 1 as follows:
• Site area <300m2 to become 120m2-300m2
• Apartments to become Apartments and Dwellings on sites <120m2

This section appears to render any parcel that ends up in the overlay area
undevelopable without a full SCAR report, unless it was previously residential.
This then gives relevant authorities a large amount of power where it
previously hasn’t been afforded. In many instances, site history reports will

Remove requirement under DTS 1.1 to provide audit report in first instance.

Each of these POs will only be relevant in particular circumstances. This
should be addressed by acknowledging that limited relevance.
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suffice to demonstrate the risk is low. Going the next step to a full SCAR is a
significant expense.
Transport,
Access and
Parking
PO 1.1

The existing transport system may be inadequate in its performance, it may
require upgrading irrespective of a proposed development or may need to be
extended to serve a recognised area of growth. These shortcomings are not
the fault of an individual proposal and should not be a mechanism to deny
approval.

Amend PO 1.1 as follows:
Development integrated with the existing transport system and designed to manage its
potential impact on the functional performance of the transport system, while
recognising that the existing performance of the transport system should not limit the
ability to undertake development explicitly contemplated by the zone.

PO 3.5

This provision is excessive and should be removed.

Delete PO 3.5

DTS 5.1:
Transport,
Access and
Parking Table 1

This table promotes carparking standards that are well beyond widely
accepted standards for particular land uses. Even though these are DTS
criteria, some changes are appropriate.

Amend Table 1 as follows:
• 1.5 spaces per 2 bedroom dwelling
• 2.0 spaces for 3+ bedroom dwellings
• 5.0 spaces per 100m2 for gross leasable shop floor area

In the heading of the Table the plain wording of the provision would have you
adding the parking rates for each development type (in a multiple use
application) together and then applying that rate to the development as a
whole. Presumably this was not the intention as a very high unrealistic rate
would then apply.

Amend the heading of Table 1 to:
“Where development comprises more than one development type the carparking rate
applicable to each development type should be applied to the area occupied by that
development type.”

36

Draft Phase 3 Planning and Design Code Submission – comments in detail
February 2020

Part 6 – Index
of Technical
and Numerical
Variations

The Technical and Numerical Variations (TNVs) apply to limited Zones
according to the Factsheet.

The Maps need amendment so they do not show TNVs where they don’t
apply.

Yet when viewing the Maps the TNVs are shown over areas that are
not supposed to be relevant. The map below shows Zones. The light
pink colour is the General Neighbourhood Zone, for which TNVs are
not relevant.

WOO<l,llle

Ferryden P.YI<

Garden•

The map below shows in the light purple colour the minimum lot
sizes. The area that is covered by the General Neighbourhood ZZone
should not be coloured light purple. The same approach and
problem with the Maps is also relevant to other elements of the
TNVs.
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Part 7 – Land
Use Definitions
There are a number of definitions that require review so that they are clearly
defined and remove, to the extent possible, ambiguity.

Undertake a review of the definitions to improve clarity.

Apartments aren’t defined but the term is used in the PD Code. If they are
supposed to be different from Residential Flat Buildings, then a definition is
needed.
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Part 8 Administrative
Definitions
Density

Tangent Point

Firstly, the definition of high density appears to be in error. Secondly, the
numeric standards are too low and convey an inappropriate message about
density to the community.

Amend definitions as follows:
• Low density: up to 40 dwellings per hectare
• Medium density: 40-200 dwellings per hectare
• High density: greater than 200 dwellings per hectare

Clarification required as to whether the kerb of the road pavement or the
cadastral boundary is the line in the diagram.

Part 9 Referrals
General

Under the Development Regulations there are currently 36 referral triggers
to State Agencies, where 25 of these referral triggers allow the Agency to
have the power of ‘Direction’. There are currently 11 referral triggers where
the Agency can only provide advice to the Relevant Authority who must have
‘Regard’ to this advice. Under the current system there is a lack of guidance
and direction on what Referral Agencies can comment on and the Relevant
Authority (i.e. Council / SCAP) is accountable for defending an appeal against
the decision.

A reconsideration of the extent of referrals is necessary.

The recent presentation of the Department to the UDIA on 17 October 2019
noted that under the new PDI Act, there are a total of only 24 Referral
Triggers and 22 of these allow Referral Agencies to have the power of
‘Direction’ (i.e. the Agency can direct a decision). There are two (2) referral
triggers under the new system where the Agency can only provide advice to
the Relevant Authority who must have ‘Regard’ to this advice. Comments of
Referral Agencies must be contained to ‘matters for which a referral was
made’ and the referral Agency will be accountable to defend an appeal
against a decision directed by that Agency.
Whilst we support the Referral Authority limiting their comments to matters
for which the referral was made and we support referral authorities being
accountable to defend determinations that have been directed by that
authority, we are concerned with both the potential increase in the number
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of referrals that will be required under the new system and the ‘veto’ power
of Referral Authorities that now have the power of ‘Direction’ for the
expanded referral matters.
Whilst the number of referral triggers in the new Regulations has been
reduced, the PD Code also identifies the circumstances that a referral is
required to an Agency. The PD Code incorporates a large number of
‘Overlays’ with a significant spatial extent requiring an expanded number of
referral triggers. For example, the new ‘Traffic Generating Overlay’ has a
significant spatial extent and includes a large number of triggers for referral
to the Commissioner of Highways for a variety of different land uses of
varying size and composition. This is expected to significantly increase the
actual number of referrals required to Agencies, who now have the power to
‘Direct’ a Relevant Authority in relation to a determination on the application.
Part Nine (9) of the PD Code also introduces required referrals to Agencies
including the Environment Protection Authority (EPA). This part of the Code
incorporates a referral to the EPA for a change in use of land to a sensitive
use or more sensitive use as follows:
“A change to a more sensitive use of land (including following its
subdivision) at which site contamination exists or may exist as a
result of a class 1 potentially contaminating activity listed in a
Practice Direction (including site contamination caused by such an
activity conducted on adjacent land, or on other land identified on
the SA Planning Portal that is known to impact the subject site).”
And
“A change from:
(a) a non-sensitive use to a sensitive use; or
(b) from a sensitive use to a more sensitive use on land at which site
contamination exists or may exist as a result of a class 2 potentially
contaminating activity listed in a Practice Direction (including site
contamination caused by such an activity conducted on adjacent
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land, or on other land identified on the SA Planning Portal that is
known to impact the subject site).”
A referral is not however required if a site contamination audit report under
Part 10A of the Environment Protection Act, 1993 has, within 5 years of the
application, been prepared in relation to the land.
Accordingly, unless a site contamination audit has been prepared, any
application involving a change in use to a sensitive land use where Class 1 or
2 contamination may exist on or within 60 metres of the site (adjacent land)
will require referral to the EPA. This has the potential to significantly
increase the number of referrals to the EPA beyond prevailing arrangements.
Further, given the EPA will have power of ‘Direction’ as a Referral Agency it is
anticipated that the EPA may direct a relevant authority to refuse an
application unless a site contamination audit is prepared demonstrating that
the site is suitable for it intended purpose. This has the potential to add
considerable time and cost to the development assessment process for
applications for a more sensitive land use.
Finally, we are concerned that the power of ‘Direction’ afforded to referral
Agencies will effectively make an Agency a ‘quasi’ planning authority with the
power to veto any determination of the Relevant Authority. Each Agency will
therefore effectively act as a separate authority – effectively requiring
multiple approvals from multiple authorities for the one development
application. The power of ‘Direction’ also provides significant power to
Agencies to ‘leverage’ their authority to achieve outcomes beyond the
purview of the referral. To challenge a referral Agency would also involve
considerable time (6-12 months) and money ($50K- $100K) for an applicant
to initiate an appeal through the Courts. In most cases, this time and cost
imposition would be beyond the threshold of feasibility of most development
projects which would limit the real opportunity for an applicant to appeal and
overturn a determination of a Referral Agency. Further, an applicant
appealing to the Environment Resource and Development (ERD) Court would
be challenging the weight of evidence and authority of a State Agency, which
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is likely to also limit an applicant’s appetite to seek a successful resolution
through the courts.
It is considered that planning authorities should be obligated to complete
their assessment and make a decision if a comment from a referral agency is
late.
It appears that there is the possibility of referral agencies asking for
information more than once. The policy / rules (if Regulations need
amendment) needs to be very clear that only one request for further
information is allowed.
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