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Environmental and Natural Resources
Law Research Unit (ENREL)
University of Adelaide Law School
North Terrace ADELAIDE SA 5000
Mr M Lennon
Chairperson
SA Planning Commission
GPO Box 1815
ADELAIDE SA 5001
16 December 2020

Dear Mr Lennon
Re: Planning and Climate Change – Planning and Design Code Phase 3 – Further Community
Consultation (4.11.20-18.12.20)
We write on behalf of the Working Group on Planning and Climate Change which operates under the
auspices of the Adelaide Law School’s Environmental and Natural Resources Law Research Unit (ENREL).
The working group comprises practising and teaching environment and planning lawyers and an adjunct
professor of property and planning at the University of Adelaide.
This submission is in response to the public consultation process being undertaken by the Planning
Commission with respect to the latest amendments to Phase 3 of the Code.
We have recently submitted to the Legislative Review Committee of the SA Parliament a detailed
Interim Report that addresses the extent to which the new South Australian planning system,
established under the Planning Development and Infrastructure Act 2016, considers the mitigation of
and adaptation to climate change in this State. Representatives of the Working Group provided
evidence to the Committee on Tuesday 1st December.
This submission draws on the conclusions reached in our Interim report. A copy of the report is
attached for your information. In the report, references to the Code include Phase 2 (incorporating
Phase 1) and the current draft Phase 3 released for review.
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Conclusions
In relation to the Planning and Design Code, Phase 3 (the Code) and its role in addressing climate change
impacts we summarise the findings in our Interim Report as follows:
i.

Statutory land use planning systems have a pivotal role to play in the mitigation of and
adaptation to climate change. It is land uses that generate and absorb carbon and it is land uses
that can develop climate resilient infrastructure and communities.

ii.

The Code must comply with principles in relevant State planning policies (section 66(3)(f))
including SPP5 (Climate Change).

iii.

SPP5, which is a mandatory policy required by section 62, is largely generalised and in its
principles uses advisory language (“should”) rather than mandatory language (“must”) which is
adopted by section 66(3)(f). This weakens the capacity of SPP5 to drive the climate change
content of the Code.

iv.

The Code is the principal document to which a relevant authority must have regard when
assessing and determining a development application (section 102). A relevant authority is not
permitted to take into account any SPP, including SPP5 – Climate Change, in making a
development assessment or decision (section 58(4)). Therefore, it is what is written in the Code
which will provide the tools for a relevant authority to specifically address climate change.

v.

Some aspects of climate change mitigation and adaptation are implicitly addressed in overlays
such as the Hazards Overlays for bushfire and flooding and the Water Protection Area Overlay
and in the general development policies “Design in Urban Areas” and “Design”. However, there
is nothing explicit in the Code that indicates to stakeholders and decisionmakers how those
rules and the remainder of the rules set out within it comply with SPPs, including SPP 5.

vi.

Phase 3 of the Code specifically refers to climate change only nine times. There are no overlays
or general development policies specifically addressing climate change.

vii.

There are no Desired Outcomes or Performance Outcomes for zones and sub-zones expressly
referring to climate change mitigation or adaptation, nor are there any contained in General
Development Policies.

viii.

The Code largely fails to clearly address the need to develop climate resilient infrastructure and
communities – for example, the Urban Renewal Neighbourhood Zone makes no direct reference
to the capacity of and potential for rapidly modified urban environments to be planned and
developed as carbon-neutral communities.

ix.

Phase 3 of the Code rarely explicitly addresses the issue of climate change and provides
insufficient basis for a relevant authority to address the issue directly.
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x.

We do not believe that any statutory direction or guideline issued by the State Planning
Commission (SPC) can, in itself, effectively remedy this weakness. The only solution is explicit
and appropriate provisions addressing climate change mitigation and adaptation throughout the
Code.

xi.

However, once such amendments are made, we believe it would be appropriate for the SPC to
issue a practice direction (section 42) or practice guideline (section 43) to assist relevant
authorities in applying the climate change provisions of the Code.

Proposals
The Working Group proposes:
i.

That, as a matter of urgency, the SPC acknowledge that the statutory planning system in South
Australia has a critical role to play in climate change mitigation and adaptation in this State;

ii.

That the SPC initiate an urgent and independent review of the Code to determine the extent to
which it currently addresses the issue of climate change and provides the tools for relevant
authorities to give an appropriate priority to that issue in determining development
applications;

iii.

That the SPC introduce into the Code a General Planning Policy specifically relating to climate
change that clearly identifies those provisions of the Code that relate to climate change and
contains desired outcomes (DOs) and performance outcomes (POs) addressing climate change
mitigation and adaptation;

iv.

That, similarly, the SPC ensure that all zones established by the Code contain DOs and POs for
the purpose of achieving climate change mitigation and adaptation in the statutory planning
process;

v.

That the SPC adopt an on-going precautionary and anticipatory response to climate change and
introduce relevant changes to the Code over a realistic time frame.
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We would be most happy to meet with you should you have any queries arising from this submission.

Yours sincerely

……………………………………………

………………………………………….
Dr Alex Wawryk
Co-director
Environmental and Natural Resources Law Research Unit
University of Adelaide
@adelaide.edu.au

David Cole
Convenor,
Working Group on Planning and Climate Change in SA
@coleevironment.legal
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Executive Summary
1. The Submission
This report has been prepared by a working group comprising academics and experienced legal practitioners
with a shared interest in planning law and climate change. This working group operates under the auspices of
the Environmental and Natural Resources Law Research Unit at the University of Adelaide Law School
(ENREL). The report is an interim report. The working group anticipates producing a final report early in
2021.
This report asks:
To what extent does the new planning system established under the Planning, Development and
Infrastructure Act 2016 (SA) (PDI Act) support South Australia’s climate change policy in terms of
promoting emission reduction and climate adaptation?
The objectives of this report are to:
(i)

Emphasise the importance of the land-use planning system to climate change mitigation and
adaptation in South Australia; and

(ii) Examine the capacity of the new South Australian planning system to contribute to climate change
mitigation and adaptation.

2. Climate Change and Planning Systems
Climate change presents significant risks and challenges for ecosystems, communities, businesses and
industry in South Australia. The South Australian Government has recently adopted an ambitious climate
change mitigation target of reducing GHG emissions by more than 50% below 2005 levels by 2030 and
achieving net zero emissions by 2050. It has also announced a plan to transition to 100% net renewable
energy. Meeting such targets will require significant efforts across various sectors and policy areas within the
next decade.
The planning system has an important role to play in achieving these targets by helping to reduce GHG
emissions across various sectors (including transportation, industry and energy) and by protecting and
enhancing carbon sinks such as mangroves, forests and green spaces. The planning system also has a
significant role to play in helping South Australia adapt to inevitable climate change impacts by promoting
development, infrastructure and land-use that is resilient to such impacts.

3. Key Aspects of the Planning System – Climate Change
The new planning system for South Australia includes legislative provisions and policies addressing climate
change mitigation and adaptation. However, like most jurisdictions, South Australia has a planning model that
adopts a process of balancing, accommodating and attempting to reconcile various commercial, social and
environmental interests. The issue for South Australians is how the critical issue of climate change is managed
within this model.
Various provisions of the Planning Development and Infrastructure Act (PDI Act) directly and indirectly
address climate change, thereby providing the Minister and the State Planning Commission (SPC) with
statutory endorsement to pursue climate change management as a major plank of land use planning in the
State. However, the Act does not address the issue in depth or detail. Rather, it establishes machinery by
which the issue may be addressed by policy makers and relevant planning authorities. This machinery
4

comprises essentially of State Planning Policies (SPPs), regional plans and the Planning and Design Code (the
Code). The Code is the land-use planning rule book for the State.
State Planning Policy 5 (SPP5) addresses the issue of climate change and is a planning instrument designed to
inform the preparation of regional plans and the Code. Regional Plans must be consistent with SPPs in so far
as they are relevant to the region or area. The Code is the primary instrument against which development
applications are assessed and determined. It must comply with the principles set out in SPP 5 as well as the
other SPPs (s66(3)(f)). The new planning system therefore establishes mandatory climate change policies
which are to be reflected in regional plans and implemented through the Code.

4.

Climate Change - the Capacity and Effectiveness of the New Planning System
Despite the clear references in the Act to climate change and the associated concept of sustainable
development, there are significant limitations to the capacity of the new planning system to effectively
promote climate change mitigation and adaptation. These are discussed below.

State Planning Policy 5: Climate Change
•

The objective of SPP 5 is to “Provide for development that is climate ready so that our economy,
communities and environment are resilient to climate change”(s12(2)(g). This objective is partially
consistent with s 62 of the Act (requiring the preparation of an SPP on climate change) in that it
addresses climate change adaptation. However, it does not refer to climate change. In this respect,
SPP 5 is inconsistent with s 62, which requires that both climate change mitigation and adaptation
be address by SPP 5.

•

The ‘Principles for Statutory Instruments’ in SPP 5 state that ‘The Planning and Design Code should
include a range of overlays that identify both the hazards that need to be considered when
proposing new development and the features that should be protected due to their contribution to
climate resilience. This does not match the mandatory language used in section 66(3)(f) of the Act,
which states that the Code ’must comply with any principle prescribed’ in an SPP. This discretionary
language risks weak implementation of SPP 5 in the Code.

•

Clause 5.8 of SPP 5 encourages the development of planning policy that considers the impacts of climate
change, but not the timeframe within which they are likely to occur. This is essential to promote rapid
adaptation and mitigation, safeguard infrastructure and assets before risks materialise and to achieve
net zero emissions by 2050.

•

The SPC identifies SPP 5 as being related to 13 of the other 15 SPPs but has not explained the
relationship. Greater guidance is needed on how SPP 5 relates to all other relevant SPPs to better
understand how its implementation can achieve multiple policy goals and identify potential conflicts.

•

Policymakers (essentially the SPC) are to apply SPPs in the design and maintenance of the Code and in
the preparation of regional plans. The current informal guidelines for resolving competition and possible
conflict in applying SPPs in this process are vague and open to interpretation. This could result in climate
change policies being insufficiently implemented in favor of economic and industry-focused policies.
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Recommendations:
1.

Include mitigation in the objective of SPP 5;

2.

Ensure the Principles for Statutory Instruments in SPP 5 are consistent with mandatory
statutory requirements;

3.

Acknowledge the urgent timeframe for climate action in SPP 5;

4.

Explain how SPP 5 relates to other SPPs;

5.

Develop detailed and rigorous guidelines for resolving competition and conflict between SPPs
in the development of the Code and regional plans.

The Planning and Design Code and Development Assessment
It is unclear how and to what extent SPP 5 is implemented in the Code. The term “climate change” is
used only 9 times in the Phase 3 Draft of the Code. There are no overlays or general development
policies specifically addressing climate change.
There are no Desired Outcomes or Performance Outcomes for zones and sub-zones that expressly refer
to climate change mitigation or adaptation, nor are there any contained in General Development
Policies.
Some aspects of climate change mitigation and adaptation are implicitly addressed in overlays such as
the Hazards Overlays for bushfire and flooding and the Water Protection Area Overlay. However, there
is nothing explicit in the Code that indicates to stakeholders and decisionmakers how the rules set out
within it comply with SPPs, including SPP 5.
If decision makers do not possess a detailed understanding of climate change mitigation and adaptation
issues, it may be challenging for them to understand how and to what degree provisions in the Code
relate to climate change and, hence, give climate change appropriate consideration as part of the
development assessment process.
For these reasons, it may also be difficult to determine the extent to which a decision maker has
considered climate change related matters when assessing a development application. Stakeholders
may not understand if and how climate change considerations have been dealt with by a relevant
authority for a particular development application and how decision makers have balanced competing
issues in a merits-based assessment.
This will also make it challenging for policymakers, politicians, businesses and members of the
community to evaluate the extent to which the Code complies with SPP 5 and, hence, adheres to
statutory requirements.
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Recommendations
6. Clearly identify provisions in the Code that relate to climate change by introducing a General
Development Policy specifically regarding Climate Change with Desired Outcomes for climate
change mitigation and adaptation. Similarly, all zones should contain Desired Outcomes and
Performance Outcomes for climate change mitigation and adaptation;
7. The SPC prepare a Planning Direction that requires the relevant assessment authority to
consider climate change issues relating to a development application and explain how these
issues have been factored into their decision.

Policy Integration
Climate change policy is constantly evolving at a state, national and international level. The ambition of
emission reduction and adaptation policies will, by necessity, increase over the next decade. The new
planning system must be able to keep pace with these changes. An objective of the PDI Act is to promote
‘cooperation, collaboration and policy integration’ between other government bodies.
However, there are no specific mechanisms to facilitate cooperation and integration with State climate
change policy as it develops. This is necessary to ensure that the State planning system complements rather
than detracts from State climate change policy and to ensure that the new planning system is fit-for-purpose
well into the future.

Recommendation 8. Establish formal mechanisms that require the SPC to liaise closely with the
Premier’s Climate Change Council to help integrate state planning and climate change policy and guide
future changes to the Act, Regulations, SPPs, the Code and other instruments.

5.

Conclusions
The Working Group has identified that the Planning Development and Infrastructure Act provides ample
capacity and appropriate machinery for policy makers to effectively address the pressing issue of climate
change as part of the State’s land use planning process.
However, to date, the SPC has produced a modest SPP to guide policy makers when preparing regional
plans and designing and maintaining the Planning and Design Code.
The Code only rarely uses the term “climate change”. Applicants and relevant authorities have little
guidance on how to determine which planning criteria under the Code relate to climate change
mitigation and adaption. Minimal, if any, guidance has been provided by the SPC as to the relative
importance of climate change and how it should be addressed in the planning process.
Coupled with the weighing and balancing requirement inherent in all planning assessments and
determinations, we believe that this situation encourages outcomes where the critical issue of climate
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change can be subordinated to any number of other issues and policy objectives identified in SPPs and
implemented through the Code.
In light of the grave and costly impacts that South Australia is likely to incur from climate change, we
suggest that the new planning system be reviewed on an on-going basis to ensure that climate change is
given appropriate consideration in planning policy and the assessment and determination of planning
applications.

On Behalf of Working Group Members:
Mr David Cole (Solicitor)
Dr Kerryn Brent (Lecturer, University of Adelaide Law School and Member of ENREL)
Mr Michael Doherty (Solicitor)
Prof Jon Kellett (Adjunct Professor of Planning & Property, University of Adelaide)
Mr Paul Leadbeter (Adjunct Senior Lecturer, University of Adelaide Law School and Member of ENREL)
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THE PLANNING, DEVELOPMENT AND INFRASTRUCTURE ACT 2016, THE NEW
PLANNING SYSTEM (SA) AND CLIMATE CHANGE
SUBMISSION TO THE LEGISLATIVE REVIEW COMMITTEE OF THE SA
PARLIAMENT - PETITION NO 2
FROM THE WORKING GROUP ON PLANNING AND CLIMATE CHANGE IN
SOUTH AUSTRALIA
INTERIM REPORT
_________________________________________________________________________________

1. The Working Group
This submission to the Legislative Review Committee (LRC) of the Parliament of South Australia has been
prepared by the Working Group on Planning and Climate Change in South Australia (the Working Group). It
responds to Petition No. 2 of 2020 – Planning Reform and the LRC’s Guidance Notes for Submissions to the
Committee. The submission significantly expands upon a preliminary submission made by the Working Group in
September 2020.1
The working group comprises of experienced practising and academic planning and environment lawyers and a
highly regarded academic planner. The group has evolved from the shared concerns of its members that the
incoming SA planning system should adequately respond to the issue of climate change in this State. The group
operates under the auspices of the University of Adelaide Law School’s Environmental and Natural Resources
Law Research Unit (ENREL). Details of the working group’s membership are attached (Attachment 1).
The Working Group anticipates completing its final report by early 2021. This interim report has been prepared
to assist the Legislative Review Committee with its work.

2. Objects and Basic Issue
The purpose of this submission is two-fold:
1. To focus the Parliament’s attention on the relationship between land-use planning and climate
change in SA; and
2. To examine the adequacy of the incoming SA planning system in contributing to the mitigation of
and adaptation to the impacts of climate change.

1

See Letter to LRC, 18 September 2020. David Cole, Cole Solicitors on behalf of the Planning and Climate Change Working
Group (Attachment 4)
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Therefore, the key issue considered in this report is:
To what extent does the new planning system established under the Planning, Development and
Infrastructure Act 2016 (SA) (PDI Act) support South Australia’s climate change policy in terms of
promoting emission reduction and climate adaptation?

3.

Context

3.1

Climate change and international targets

That we are now globally subject to the impacts of climate change is indisputable.2 According to the 2020 State
of the Climate Report, Australia’s climate has warmed by an average of 1.44 oC ± 0.24 oC since 1910.3
Dramatically changing weather patterns and extreme events are well documented across Australia, including a
marked increase in extreme fire weather and bushfire intensity, increased sea-level rise and a decline in rainfall
across south-eastern Australia.4 In future decades, scientists predict that southern and eastern Australia will
experience significant climate change impacts, including more extreme heat events, longer droughts, longer fire
seasons and further sea level rise. 5
Climate change is a ‘threat multiplier’, exacerbating existing environmental issues. Most notably, climate change
will amplify threats to biodiversity, including habitat reduction and modification, and changes to riverine, coastal
and estuarine systems. Climate change will also have profound socio-economic impacts, including impacts on
economic development, public health, the movement of people, essential service provision and maintenance,
infrastructure provision and maintenance, agricultural production, transport systems and energy production and
consumption. As acknowledged by the Expert Panel on Planning Reform6 and the Planning Commission,7 South
Australia is vulnerable to these climate change impacts. These are discussed further below.
Since the State Government appointed the Expert Panel in 2013, The Paris Climate Change Agreement, to which
Australia is a signatory, has come into force.8 The Paris Agreement aims respond to the threat of climate change
by limiting global mean temperature rise to ‘well below 2°C above pre-industrial levels and pursuing efforts to
limit the temperature increase to 1.5°C above pre-industrial levels.’9
Achieving either of these temperature targets presents a significant challenge to the global community. To
achieve these temperature targets, the global community must rapidly reduce anthropogenic greenhouse gas

2

See Intergovernmental Panel on Climate Change (IPCC), Special Report – Global Warming of 1.5°c: Summary for
Policymakers (2018) < https://www.ipcc.ch/sr15/chapter/spm/> 4.
3
Bureau of Meteorology & CSIRO, State of the Climate 2020, < http://www.bom.gov.au/state-of-theclimate/documents/State-of-the-Climate-2020.pdf> 2.
4
Ibid, 2.
5
Ibid, 3.
6
Expert Panel on Planning Reform, The Planning System We Want (2014) <
https://www.saplanningportal.sa.gov.au/__data/assets/pdf_file/0019/360352/Expert_Panel__The_Planning_System_We_Want.pdf>, Appendix 3, 168.
7
South Australian Planning Commission, State Planning Policies for South Australia, (23 May 2019) <
https://www.saplanningportal.sa.gov.au/__data/assets/pdf_file/0005/552884/State_Planning_Policies_for_South_Australi
a_-_23_May_2019.pdf> 20.
8
Paris Agreement, opened for signature 12 December 2015, [2016] ATS 24 (entered into force 4 November 2016)
9
Ibid, art 2(1)(a)
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(GHG) emissions and achieve a balance between GHG emissions and GHG sinks (including natural and manmade sinks) by the second half of this century.10 This is often referred to as ‘net zero’ emissions.
These temperature targets are also not without risk and will still result in significant climate change impacts
across the globe. However, work by leading scientific organizations such as the Intergovernmental Panel on
Climate Change (IPCC) indicates that limiting climate change to 2°C, or better still 1.5°C, will reduce the severity
and/or probability of many climate change impacts.11 How climate change will impact upon South Australia is
discussed below.

3.2 Climate change impacts for South Australia
There is widespread evidence that a changing climate will have significant impacts on the natural environment,
urban areas and on human life in South Australia over coming decades. Many of these effects are already here
and being experienced now. Climate modelling by CSIRO demonstrates that South Australia’s climate will include
more extremely hot days each year, a decrease in rainfall in some regions including the most populated
southern coastal regions, greater severity of droughts and decreased water flows within catchments such as the
Murray Darling basin.12 Increased flood risk from extreme rainfall events is also a threat. In coastal areas rising
sea levels imply increasing coastal erosion and inundation from storm surges which will impact existing
infrastructure and property.
We are already experiencing many of the effects listed below and over the next decades the intensity and
frequency of these is certain to increase even if we undertake immediate and rapid GHG emissions reduction. In
summary, South Australia can expect:
•

Bushfires of increased frequency and intensity;

•

Prolonged heat waves with associated health and quality of life issues;

•

Unpredictable weather patterns impacting on rural production;

•

Sea level rise impacting on current residential and other development;

•

Exacerbated coastal erosion due to sea level rise and increased frequency of storm surge;

•

Increased intensity and frequency of both rural and urban flooding;

10

Paris Agreement, art 4(1)
See IPCC (n 2) 5.
12
CSIRO and Bureau of Meteorology, Climate Change in Australia Information for Australia’s Natural Resource Management
Regions: Technical Report, (2015) <https://data.environment.sa.gov.au/Climate/SA-Climate-Ready/Pages/default.aspx>
11
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•

Increased energy demand to address extreme heat conditions with a concomitant need to accelerate
the use of renewable energy production and consumption;

•

Potential impacts on the availability of irrigation water and, to some extent, potable water due to
prolonged drought;

•

Contamination of potable underground coastal water supplies by seawater infiltration as a
consequence of sea level rise;

•

Impacts on rural and urban biodiversity and threats to vegetation cover;

•

Impacts on state and local government infrastructure such as roads, buildings, bridges, and railway
lines due to sea level rise, sudden impact storm events and heatwaves. 13

As discussed in the following section, the planning system has a role to play in addressing these threats to the
South Australian environment and its population.

3.3 South Australian climate change policies and targets
South Australia’s climate change policy is ambitious. The Climate Change and Greenhouse Emissions Reduction
Act 2007 (SA) sets a target for South Australia to reduce by 31 December 2050 GHG emissions in the State by at
least 60% to an amount that is equal to or less than 40% of 1990 levels. 14 The Act also sets “renewable electricity
targets” of 20% for both generation and consumption by 2014. However, the ambition of South Australia’s
climate change policy is now greater than that set out in this legislation.
In 2020, following the devastating bushfires in 2019/20 the South Australian Government committed itself to
reduce GHG emissions by more than 50% below 2005 levels by 2030, and achieve net zero emissions by 2050.15
The Premier’s Climate Change Council has seen innovative programs and initiatives developed to address the
significant challenges presented by climate change.16 In June 2020, the South Australian Government announced
a plan to transition to 100%-net renewable energy.17 In 2019, the Government announced a five year “blue

13

For further discussion on the likely impacts of climate change in South Australia see S Hamnett and J Kellett J,
‘Responding to a Changing Climate’ in P Roetman and C Daniels (eds) Creating Sustainable Communities in a Changing
World (Crawford House, 2011) 13.
14
Climate Change and Greenhouse Emissions Reduction Act 2007 (SA) s 3(1)(a)(i).
15
‘Climate Smart South Australia: South Australia’s greenhouse gas emissions’, South Australia Department for
Environment and Water <https://www.environment.sa.gov.au/topics/climate-change/south-australias-greenhouse-gasemissions> accessed 27 Nov 2020.
16
See ‘Directions for a Climate Smart South Australia’, South Australia Department for Environment and Water
<https://www.environment.sa.gov.au/topics/climate-change/climate-smart-sa> accessed 27 Nov 2020.
17
‘South Australia’s Energy Solutions: A secure transition to affordable renewable energy’, South Australia Department for
Energy and Mining
<https://energymining.sa.gov.au/__data/assets/pdf_file/0009/364266/200615_Energy_Solution_Action_Plan_final_spre
ads_rs.pdf> accessed 27 Nov 2020.
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carbon” strategy to protect and enhance carbon dioxide that is captured and stored in marine/ocean
ecosystems.18 Finally, a new cross-agency climate strategy is to be released in late 2020 or 2021. 19
The incoming planning system in South Australia has a pivotal role to play in progressing and enhancing these
policies. Planning decisions at a policy and assessment level can contribute to unwanted generation of GHG
emissions and the loss/degradation of GHG sinks. Planning decisions can also permit land uses that may be
vulnerable to climate change impacts. This may be costly to individuals and communities to remedy and reduce
the overall resilience of SA to climate change. Conversely, wise planning can assist in reducing carbon emissions,
enhance sinks and permit development that is resilient to the inevitable impacts of climate change.
It is therefore important to consider the extent to which the new planning law system complements South
Australian climate change policy by reducing South Australia’s GHG emissions, protecting and enhancing its GHG
sinks and bolstering the resilience of the built environment, natural environment and communities to climate
change impacts.

4. The Role of Planning Systems in Addressing Climate Change
4.1

The scope of land-use planning systems.

Many areas of public policy are relevant in addressing climate change. Public health, environmental regulation
and transport are all areas which may be called upon to generate policy relevant to addressing climate change.
Regulation of the built environment is a central area of policy concern which encompasses building regulations
and planning policy. Across multiple jurisdictions, planning regimes vary in scope and methods but generally
share the common aim of ensuring that new urban and regional development does not adversely impact the
existing natural and built environment. This aim is sometimes interpreted broadly to include concerns related to
social equity. However, its more often interpreted narrowly, with planning regulation viewed as a facilitator of
development whose role is to set a rules-based framework within which development is encouraged to take
place.
Nevertheless, the range of planning regulation is extensive in that it concerns itself with multiple land uses
across both urban and rural areas. This usually takes both a long term, broad-brush strategic outlook, driven by
population change, urban growth, infrastructure and service provision and a more fine-grained regulatory role
which sets local regulations relating to land use zoning, the siting of development and managing its impact on
neighbours.
These local rules normally reflect the overarching policy directions set out in higher level strategic plans. Over
the past thirty years concerns about sustainability,20 usually interpreted as a “triple bottom line” approach of
viewing environmental, economic and social factors, have become key drivers of strategy. Responses to climate
change fit within this agenda.

18

‘Climate Change Strategy and Blue Carbon Strategy’ South Australia Department for Environment and Water <
https://www.environment.sa.gov.au/topics/climate-change/programs-and-initiatives/climate-change-blue-carbon-strategy
> accessed 27 Nov 2020.
19
Ibid.
20
The PDI Act includes ecological sustainability with its objectives (s 12) and further refers to the concept in the Act’s
Principles of Good Planning (s 14). However, the term is not defined in the Act.
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4.2 Planning policy: a natural vehicle for addressing climate change
The numerous potential impacts of climate change can be viewed as playing out in the context of land use
allocation and regulation, so the planning system is a natural vehicle for addressing these issues.
Planning policy responses to a changing climate can be characterised as addressing either mitigation (measures
to reduce GHG emissions to limit the severity of climate change in future) and adaptation (measures to reduce
the impact of climate change on society and ecosystems). Reducing reliance on fossil fuels and replacing these
with renewable energy sources is an example of mitigation. Avoiding locating new development in bushfire or
flood prone areas are examples of adaptation. Some policy measures relate to both strategies. For example,
developing green roofs in dense urban areas will both reduce the energy demand of such buildings (mitigation)
and create a cooler urban environment which is more comfortable during periods of hot weather (adaptation).
The planning system has significant potential to address climate change concerns. As the primary policy setting
and regulatory function dealing with the overall built environment, it is widely viewed as a key mechanism to
achieve both mitigation and adaptation aims.
These aims include reducing GHG emissions from buildings and transport and ensuring the built environment is
designed to reduce the adverse impacts of climate change. Critical amongst these aims is the need to take
climate effects into account in all relevant policy areas that address new development. For example, making
sure there is a minimum green space allocation within all new residential developments as part of an effort to
moderate local climate conditions, notably in respect of extreme heat. A further critical aim is to reduce carbon
emissions by setting rigorous standards and requirements for new development, for example by mandating
renewable energy generation on new buildings.
In order to appreciate the potential of the South Australian planning system to achieve these aims, it is also
important to understand the relationship between the planning system and building regulation in this regard,
which is discussed below.

4.3 Relationship between building and planning policy in addressing climate change
Building regulation is an important area primarily concerned with structural integrity and safety issues, including
fire safety. Over the past few decades this regulatory function has also begun to address sustainability and
climate change concerns particularly in respect of building energy efficiency, materials and resource usage. The
National Construction Code (NCC), unlike planning legislation, which is state based, is applied across Australia,
though there are local requirements based on climate zones defined within the NCC.
The relationship between building regulation and planning varies between different regimes and can be
complex. The question of building materials is a case in point. The nature (wood, steel, plastic etc.), performance
characteristics (strength, response to temperature, water etc) and embodied carbon (the GHG emissions
released in manufacture or production of the material) are all factors relevant to and regulated by the NCC. But
the appearance, colour and conformity of materials with the surrounding environment, are concerns relevant to
planning policy.
A second area where overlap can occur between building and planning control is the energy performance of
buildings. In a general sense it is desirable from a climate change regulation perspective to ensure buildings are
responsible for as little GHG emissions as possible. High building insulation standards and orientation which
shades windows from extreme heat, whilst capturing direct sunlight to reduce energy demand in winter, are
14

typical measures used. Experience elsewhere, notably in Europe, demonstrates that it is possible to construct
zero emission buildings. With the addition of renewable energy generation devices such as solar panels or
ground source heat pumps, buildings can also become net energy contributors.
Determining which types of regulatory measures (building or planning) are employed to achieve these outcomes
poses a challenge to governments. In South Australia, regulatory reforms over recent years have attempted to
clarify this situation with the building control function taking responsibility for building energy efficiency. Codes
such as Greenstar have been developed specifically for use by building control specialists to regulate building
energy efficiency.
However, questions relating to overshadowing of or by buildings remain issues for planning regulation to act
upon. Questions of building orientation, which can have significant effects on building energy efficiency, are also
often dealt with by planners for reasons such as streetscape, topography and views which are unrelated to
energy efficiency. Planning regulation also deals with issues relating to building siting, appearance, overlooking,
access, car parking and urban density amongst others. These examples demonstrate that decision making in
respect of built development is a multi-faceted concern which seeks to achieve good outcomes in respect of a
wide range of factors, not all of which relate to climate policy but which nevertheless may have impacts upon
mitigation and adaptation outcomes. It is important therefore that any review of regulatory systems addresses
this issue.
The degree to which climate change adaptation and mitigation strategies are integrated into planning policy
across multiple policy areas, the clarity with which this is expressed, the minimisation of complexity and overlap
with other policy regimes such as the NCC and the rigor with which policy is applied, will all be instrumental in
ensuring the effectiveness of the system in addressing climate change.

5. The New Planning System
This section provides an overview of the new planning system and the impetus for its development. This
provides necessary context to our analysis of the new system and its capacity to address climate change and
promote state climate change policies.

5.1

The planning review – scope and outcomes

5.1.1 The efficiency of planning processes
In 2013, the then then Minister for Planning, Hon. John Rau, established the Expert Panel on Planning Reform,
chaired by Brian Hayes QC, to review the land-use planning system in the South Australia. Its terms of reference
are attached (see Attachment 2). Basically, the Expert Panel was required to:
“review the state’s planning system and provide advice to the Government and Parliament for
potential reforms”.21
The Expert Panel’s findings were confined principally to issues of structure, process and efficiency within the
planning system. In its final report,22 the Expert Panel on Planning Reform identified the following systemic
problems associated with the planning system under the existing Development Act:
•

There are too many Development Plans;

21

Terms of Reference- Expert Panel on Planning Reform, Clause 1 (Attachment 2).
South Australia’s Expert Panel on Planning Reform, The Planning System We Want (12 Dec 2014) <
https://plan.sa.gov.au/__data/assets/pdf_file/0019/360352/Expert_Panel_-_The_Planning_System_We_Want.pdf>.
22
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•
•
•
•
•
•

There are too many versions of the same rule;
Planning documents are convoluted and cumbersome;
It takes too long to update plans and rules;
The planning system is straining under the burden of assessment;
Development assessment takes too long and involves much more effort than it warrants;
Planning policy is not integrated with other government plans and policies.

The old planning system was found to be unduly complex, involving unnecessary duplication and a degree of
inconsistency. The Expert Panel recommended improving the efficiency of the planning system in several
respects.
5.1.2

Climate change

The Expert Panel explicitly recognised that whilst its role did not extend to intruding on the State government’s
responsibility for planning policy, other than as required by its Terms of Reference, planning systems must be
cognisant of current and future policy directions:
It is important to note that, under our terms of reference, the panel’s task is to review the planning
legislation, not the planning policies of the government or individual councils. However, to design a
system that will be lasting, we have taken account of likely future policy directions of government and
the challenges planning is likely to face. This has included consideration of current government policy
priorities, as required under our terms of reference. 23
The Expert Panel acknowledged climate change as a planning challenge. Whilst recognising the role of the South
Australian planning system as including “unlocking economic opportunities for our State”, 24 the Expert Panel
tempered that view of the planning system with the following observation:
“ . . . while the economic dimensions of planning are an important motivation for this review, the
panel also notes that there are many emerging environmental and social challenges—such as the
ageing profile of our population, changes in housing preferences, climate change and water scarcity—
that planning can help address.”25
The Expert Panel’s Final Report referred to climate change under its Guiding Principle “Renewal and
Resilience”26 in which it stated that this required a “planning system able to respond and adapt to current and
future challenges through innovation and the implementation of sustainable practices” meaning that, amongst
other qualities, “the planning system should . . . respond to contemporary challenges and needs, including the
impacts of climate change”.
However, the Expert Panel did not go so far as to identify the nature and significance of the various challenges
that climate change presents to the State and how they should be addressed. It was left to the State
23

South Australia’s Expert Panel on Planning Reform, Our Ideas for Reform (August 2014) <
https://www.dpti.sa.gov.au/__data/assets/pdf_file/0018/360351/Expert_Panel_-_Our_Ideas_for_Reform.pdf> 19.
24
Ibid, 17.
25
Ibid.
26
See Ibid, Part 3; South Australia’s Expert Panel on Planning Reform, The Planning System We Want (12 Dec 2014) <
https://plan.sa.gov.au/__data/assets/pdf_file/0019/360352/Expert_Panel_-_The_Planning_System_We_Want.pdf>
Appendix 3.
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Government, through the Minister of Planning and the proposed State Planning Commission, to determine its
preferred socio-economic and environmental outcomes, including those relating to climate change. The
direction taken by the Minister and the Commission in addressing climate change within the State’s planning
system is examined below.

5.2 The Relationship between the new planning system and Premier’s Climate Change Council
Before considering how climate change is addressed in the PDI Act and associated documents, it is important to
consider the relationship between the new planning system and South Australian climate change law and policy,
especially the Premier’s Climate Change Council (PCCC).
The PCCC was established under the Climate Change and Greenhouse Emissions Reduction Act 2007. The

primary function of the PCCC is:
“to provide independent advice to the Minister about matters associated with reducing
greenhouse gas emissions and adapting to climate change, including by achieving energy
efficiencies, increasing the use of renewable energy, developing methods to remove
greenhouse gases from the atmosphere, and establishing and achieving relevant targets”.27
The Act is currently administered by the Minister for Environment and Water. The PCCC therefore plays a
significant role with respect to informing mitigation and adaptation policy for South Australia.
Given that land-use planning systems are critical in managing the land uses that both generate carbon and are
subject to greenhouse impacts it would be reasonable to expect a very close working relationship between the
State Planning Commission (SPC) and the PCCC over the period during which the new system was being
established and in the current phase of finalizing the Code. The Chair of the Council has communicated to the
Department of Planning, Transport and Infrastructure (DPTI) his opinion that “once in place, The Code will be an
incredibly important factor in our state’s ability to respond and adapt to climate change”.28
However, the extent to which the incoming planning system has acknowledged and been designed to
accommodate the work of the PCCC, is unclear. It is also unclear how instruments in the new planning system,
such as the State Planning Policies and the Planning and Design Code are to keep pace with the constant
evolution and changes to South Australian climate change policy.
Given the gravity of the threats posed to South Australia by climate change, and the fact that climate change
policy is a “moving target”, it is crucial that the planning system aligns with South Australian Climate Policy, and
has the capacity to keep pace with ongoing changes in this regard. It is therefore essential that the SPC liaise
closely with the PCCC to ensure consistency and maximize opportunities for synergy between the planning
system and state climate change policy.

27

Climate Change and Greenhouse Emissions Reduction Act 2007, s 11(1).
Letter from Martin Haese, Chair Premier’s Climate Change Council to Alison Collins, Project Lead People and
Neighbourhoods Discussion Paper, DPTI, dated 25 February 2020 .
28
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5.3 The Planning, Development and Infrastructure Act 2016 (SA) – an overview29
The Planning, Development and Infrastructure Act (the PDI Act) commenced, in part, in March 2017. It is now
fully operational for outback and rural areas. It is yet to be fully implemented for metropolitan Adelaide and
other urban areas, pending the introduction of Phase 3 of the Planning and Design Code.
The purpose of the Act is to regulate the use, development and management of land and buildings in South
Australia.30 The objects of the Act are set out in detail in section 12, and include supporting and enhancing
“the State’s liveability and prosperity in ways that are ecologically sustainable”.
The Act establishes the State Planning Commission (SPC) which is “the State's principal planning advisory and
development assessment body”.31 In the latter respect, the Commission has established the State
Commission Assessment Panel (SCAP) under the Act to undertake that assessment function.32
Community participation in the preparation of statutory instruments under the Act (including State Planning
Policies (SPPs) and the Planning and Design Code (the Code) is facilitated by the preparation and
maintenance of the Community Engagement Charter. 33
SPPs establish planning direction for the State. SPPs also inform the content of the Planning and Design Code,
which is the principal document that must be taken into account by relevant authorities when determining
development applications under the Act. 34
Relevant authorities established under the Act are responsible for assessing development applications with
respect to specified classes of development. Relevant authorities comprise of assessment panels,
assessment managers and accredited professionals. In some instances, the Minister is the relevant
authority.35
Categories of Development are specified by the Act as follows:
•

Accepted development (s 104);

•

Code Assessed Development which is categorised as “deemed-to-satisfy” assessment (s 106) or
“performance assessed development” (s 107); and

•

Impact assessed development (see Subdivision 4).

Accepted development requires no planning consent. Code assessed development is subject to an
assessment for that class of development against the relevant Code provisions. Performance assessed
development and impact assessed development require assessment on the merits against the
requirements of the Code.

29

For a more detailed summary, see Attachment 3 of this submission.
PDI Act, long title.
31
Ibid, s 22(1).
32
Ibid, s 29.
33
Ibid, s 44.
34
Ibid, s 102.
35
Ibid, s 95.
30
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6.

The PDI Act and climate change

6.1

References to climate change
The PDI Act itself contains no substantive requirements, standards or decision-making criteria by which
the issue of climate change should be addressed in policy or decision-making terms. However, the Act
establishes provisions and machinery through which climate change, as an issue, is to be considered in
the development of planning policy and in assessing development applications.
Addressing climate change is implicit in the objects of the PDI Act. Section 12(1) states that “the primary
object of this Act is to support and enhance the State's liveability and prosperity in ways that are
ecologically sustainable”. Mitigating and adapting to climate change are key components of achieving
sustainable development. Whilst not specifically referring to climate change, this object supports
addressing climate change through planning policy and the assessment and determination of
development applications.36
The objects of the Act also include promoting ‘cooperation, collaboration and policy integration’
between other State and local government bodies.37 The objects of the Act therefore implicitly include
coordinating with other government departments in relation to climate change, and ensuring that
planning law and policy is not at odds with State climate change policy.
These objects not only set out the mandate of the PDI Act but are also of practical significance. Section
13 requires that “A person or body involved in the administration of this Act must have regard to, and
seek to further, the objects established by this section”. This is a mandatory provision. A person or body
responsible for the administration of the Act is therefore required to have regard to climate change as a
means of achieving sustainable development under the objects of the Act. Likewise, such person and
bodies must also seek to further the integration of planning law and policy with climate change policy.
The “Principles of Good Planning” enumerated in s 14 of the Act support the principal objective as
follows:
“In seeking to further the objects of this Act, regard should be given to the following principles that
relate to the planning system established by this Act (insofar as may be reasonably practicable and
relevant in the circumstances):
(a) long-term focus principles as follows:
(i)

policy frameworks should be based around long-term priorities, be ecologically sound,
and seek to promote equity between present and future generations; . . . (section
14(a)(i)). . . .

(e) sustainability principles as follows:
(i)

cities and towns should be planned, designed and developed to be sustainable;

36

Note that the term “ecological sustainability” is not defined in the PDI Act. Compare this with the Environment Protection
Act 1992 (SA) and the Environment Protection and Biodiversity Conservation Act 1999 (Cth).
37
PDI Act s 12(2)(g).
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(ii) particular effort should be focused on achieving energy efficient urban
environments that address the implications of climate change;
(iii) policies and practices should promote sustainable resource use, reuse and renewal
and minimise the impact of human activities on natural systems that support life
and biodiversity; . . . .”

State Planning Policies (SPPs) establish the overarching goals and requirements for the planning system.38
SPPs are not to be directly considered as part of any assessment or decision arising from a development
application.39 They are not, and do not contain, statutory development assessment criteria. 40 However,
SPPs are to be operationalised through other statutory instruments,41 including the Code and regional
plans. Indeed, the Code must comply with any principle set out in the SPPs.42

Climate change is recognized under the Act as one of five issues for which the Minister must prepare
an SPP:
“The Minister must ensure that there is a specific state planning policy (to be called the
climate change policy) that specifies policies and principles that are to be applied with
respect to minimising adverse effects of decisions made under the Act on the climate
and promoting development that is resilient to climate change.” 43
The issue of whether the content of SPP 5 is adequate to inform preparation of regional plans and the Code
is addressed below in Section 6.2.4.
This Section has demonstrated that the PDI Act expressly recognises climate change as an issue that can
significantly impact on the State, and that the State’s land use planning system has a role to play in climate
change mitigation and adaptation. The PDI Act also requires relevant planning authorities and
decisionmakers to promote consistency between the PDI Act and the work of other State agencies which
includes the Premier’s Climate Change Council. The Minister and the SPC therefore have a statutory
obligation to pursue climate change mitigation and adaptation as a key aspect of land use planning in South
Australia.

6.2 SPP5 – Climate Change
As mentioned above, the Code is the vehicle by which SPP 5 (climate change) is operationalised through
the development assessment and determination process. It is therefore important to consider the content
of SPP 5, including whether it is consistent with legislative requirements.

38

PDI Act, s 58 (2)
Ibid, s 58(4).
40
See, however, PDI Act s 115(5) regarding the EIS Ministerial approval process and s 163(5) – Infrastructure Delivery
Schemes.
41
PDI Act s 58 (2).
42
Ibid, s 66(3)(f).
43
Ibid, s 62. The other four issues for which an SPP must be prepared are Design Quality (s 59), Integrated Planning (s 60),
Adaptive Re-use (s 61), and Biodiversity (s 62A).
39
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6.2.1

Objectives, policies & principles
Section 62 of the PDI Act specifies two objectives for SPP 5 that are to be achieved through the application
of specified policies and principles. Firstly, to minimise the ‘adverse effects of decisions made under the Act
on the climate’. Second, to ‘promote development that is resilient to climate change’. In other words, s 62
requires the Minister to ensure that planning policies are developed to promote climate change mitigation
and adaptation. This recognises the important role that the planning system can play in limiting GHG
emissions from source, enhancing GHG sinks and enhancing resilience to climate change impacts through
adaptation.44
SPP 5 is a four-page document containing the following objective:
“Provide for development that is climate ready so that our economy, communities and environment
are resilient to climate change”.45

The term “climate ready” is not defined, but it can be assumed from the context that it refers to climate
change adaptation. The objective of SPP 5 therefore only refers to climate change adaptation (i.e.
bolstering resilience to climate change impacts) and not mitigation (reducing GHG emissions and
protecting/enhancing sinks). As such, the objective of SPP 5 does not meet the legislative requirement as
set out under section 62.
In addition to this climate change objective, SPP 5 establishes eleven policies that are to be enacted
through regional plans and the Code and that are to be directly considered in the context of Environmental
Impact Statements and Infrastructure Scheme Proposals. These include policies to:
- Promote the development of green spaces and green infrastructure; 46
- Encourage the use of public transport and active travel to limit GHG emissions from
transportation
- Enhance the resilience of buildings, urban environments, public places and infrastructure to
climate change impacts;47
- Reduce GHG emissions through building design, and promote development, technologies and
industries that contribute to mitigation; 48
- Protect and enhance GHG sinks, and areas important for maintaining biodiversity and ecosystem
services.49
Although the objective of SPP5 only refers to climate change adaptation, the policies under SPP 5 relate to
both adaptation and mitigation. The objective of SPP 5 is therefore unnecessarily limited and does not
conform to s 62 of the Act.

44

State Planning Policies (n 7), 38.
Ibid, 39.
46
E.g. Ibid 5.4, 5.11.
47
E.g. Ibid 5.5, 5.9.
48
E.g. Ibid 5.2, 5.3, 5.6, 5.9, 5.10.
49
Ibid 5.7.
45
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6.2.2

Relationship of SPP5 to other SPPs
Complementary Provisions
SPP 5 is one of 16 SPPs for the new planning system. SPP 5 is not the only SPP to contain policies that are
relevant to climate change mitigation and adaptation. There are numerous policies throughout the other
SPPs that reinforce and complement those contained in SPP 5. For example, SPP 5.1 is supported by other
policies that may have the effect of limiting GHG emission from personal car use. Similarly, there are
multiple policies across the SPPs that may enhance biodiversity conservation, ecosystem services and/or
carbon sinks, in keeping with SPP 5.7. The following table sets out other complementary policies:
SPP 5: Climate Change Policies
5.1 Create carbon-efficient living environments through
a more compact urban form that supports active travel,
walkability and the use of public transport.
5.2 The good design of public places to increase climate
change resilience and future liveability.
5.3 Facilitate climate-smart buildings to reduce our
demand for water and energy.
5.4 Mitigate the impacts of rising temperatures by
encouraging water sensitive urban design, green
infrastructure and other design responses
5.5 Avoid development in hazard-prone areas or, where
unavoidable, ensure risks to people and property are
mitigated to an acceptable or tolerable level through
cost-effective measures.
5.6 Facilitate green technologies and industries that
reduce reliance on carbon-based energy supplies and
directly or indirectly reduce our greenhouse gas
emissions.
5.7 Protect and enhance areas that provide biodiversity
and ecological services and maximise opportunities for
carbon storage.
5.8 Encourage decision-making that considers the
impacts of climate change and that draws on the best
available information.
5.9 Encourage development that does not increase our
vulnerability to, or exacerbate the impacts of climate
change and which makes the fullest possible
contribution to mitigation
5.10 Support the transition of traditional industries that
rely on fossil fuels to climate smart initiatives to reduce
greenhouse gas emissions.

Supporting/Complementary
Policies in Other SPPs
1.8; 1.9; 1.11; 6.2; 6.3; 11.5;
12.5
2.1; 2.3; 6.2; 6.3; 12.5; 15.4
2.1; 2.3; 12.5; 14.5; 15.4
2.1; 2.3; 4.3; 4.4; 11.4;
11.10; 15.4
11.8; 13.2; 13.4; 15.1; 15.3;
15.6

12.2

1.4; 4.1; 4.2; 4.3; 4.4; 4.8;
6.11; 13.1; 13.9; 14.2; 15.5
15.1

1.6; 4.1; 4.2; 4.3; 4.4; 4.8;
11.4; 13.2; 13.4; 14.1; 15.1;
15.3; 15.4; 15.9
12.2
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5.11 Regional Plans should include performance targets
for urban greening and tree canopy enhancement in
Greater Adelaide and regional townships.

11.10; 15.4

SPP 15: Natural Hazards is particularly relevant to climate change. The objective of SPP 15 is to ‘build the
resilience of communities, development and infrastructure from the adverse impacts of natural hazards.’
Specific policies include identifying and minimising risks from natural hazards and considering climate
change impacts (15.1); mitigating the impact of extreme heat events (15.4); and protecting coastal areas
and infrastructure from sea level rise, coastal erosion and storm surges (15.5). The policies established
under SPP 15 are therefore integral to the more general climate change adaptation policies under SPP 5.
Similarly, policies for maintaining and enhancing biodiversity under SPP 4 would help promote the
objectives of SPP 5. The effective implementation of policies under SPP 4 could preserve and enhance
carbon sinks. Policies such as 4.3, 4.4 and 4.8 could improve the overall resilience of biodiversity and
ecosystems, and hence their capacity to adapt to climate change.
Potentially Competing Provisions
Not all policies within SPPs will complement the policies and objective of SPP 5. The most likely SPPs to
compete or conflict with SPP 5 are SPP 8: Primary Industry, SPP 9: Employment Lands, SPP 10: Mineral and
Energy Resources, and SPP 12: Energy. A key challenge for all planning systems is how to balance
competing interests and priorities.
A fundamental issue with the SPPs is how competing interests and policies will be balanced as they are
operationalized through the Planning and Design Code and Regional Plans. Policies throughout the 16 SPPs
regularly refer to the need to balance competing interests. The SPC has also addressed the issue in broad
terms in its document State Planning Policies for South Australia observing that:
In some circumstances the SPPs may appear to compete or even conflict with each other. Planning
policy and assessment relies upon balance and judgement, influenced by local circumstances and
contemporary knowledge. 50
The SPC also comments:
The SPPs do not give more weight to one state interest over another, recognising that regional and
local context must always be considered when integrating SPPs at these levels.51
This suggests that all SPPs are technically equal and are to be interpreted and applied to reflect the
relevant local and regional context. However, the document also indicates that in the case of conflict
between the SPPs, consideration is to be given to expected population growth, the extent to which it can
be accommodated and necessary infrastructure for same.52 The document does not specify how other
strategic land management considerations should be taken into account when prioritizing SPPs, including
climate change.

50

State Planning Policies (n 7) 15.
Ibid.
52
Ibid.
51
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How competing policies are balanced against climate change considerations, both at a policy level and
during development assessment, will have significant implications for how effective SPP 5 is in practice,
and the extent to which the new planning system complements South Australian climate change policy.
Incorporation into Regional Plans and the Code
In preparing regional plans and the Code written guidance should be provided that clearly identifies
climate-related provisions of SPPs and their value in supporting the provisions of SPP 5.
A regional plan must be consistent with any state planning policy (insofar as may be relevant to the
relevant region or area).53 The Code must comply with any principle expressed in any SPP.54 The Act
does not specify any process for ensuring this consistency, particularly bearing in mind that the provisions
of some SSPs would appear to compete with provisions of other SPPs that address climate change.
6.2.3

Impediments and Limitations – SPP 5

We suggest that the generalized nature of SPP5 does not lend itself to informed application in regional
plans or the Code. Significantly more guidance is required to assist those preparing regional plans and the
Code in applying SPP5. Furthermore, there is no clear advice as to how competition and sometimes conflict
between different SPPs is to be resolved.
This presents the clear risk that climate change factors will be under-represented in both the fashioning of
regional plans and in the application of the Code in assessing and determining development applications.
In summary, SPP 5 comprises a limited range of brief, generally worded, policies and principles for
implementation through the preparation of regional plans and preparation and application of the Code. It
provides no guidance as to the relative significance of climate change for the State or the role that regional
plans and the Code should play in ensuring that climate change is appropriately taken into account in the
planning process.
In particular, it is arguable that this lack of precision renders largely meaningless the requirement of section
62 that SPP 5 “specifies policies and principles that are to be applied with respect to minimising adverse
effects of decisions made under the Act on the climate and promoting development that is resilient to
climate change”. Further, we suggest that the requirement of section 66(3)(f) that “the Planning and
Design Code must comply with any principle prescribed by . . . . a state planning policy” is of limited utility
given the breadth and generality of SPP 5.

6.3

The Planning and Design Code

6.3.1 Currency
The Planning and Design Code (the Code) is in the process of being introduced in three phases. Phase 1
(Outback) became operational on 1 July 2019. Phase 2 (which incorporates Phase 1 addresses regional
and outback areas) is currently in force. Phase 3 (urban areas of the State) currently remains in draft form.

53
54

PDI Act, s 64(3).
PDI Act, s 66(3)(f).
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Except where otherwise stated, any reference in this submission to “the Code” refers to both the existing
Phase 2 version of the Code and the draft Code for Phase 3 that was released by the State Planning
Commission for six weeks’ public consultation in early November.
6.3.2 Status and purpose
The Act requires that the Commission establish and maintain a Planning and Design Code. (“the Code”). 55
The Code is the land-use planning rule book for the State. Section 66 sets out the purpose of the Code,
including:

“The Planning and Design Code must set out a comprehensive set of policies, rules and
classifications which may be selected and applied in the various parts of the State through the
operation of the Planning and Design Code and the SA planning database for the purposes of
development assessment and related matters within the State”.56
The Code is a response to concerns expressed by the Panel of Experts in reviewing the Development Act
and associated processes. It is designed to provide an efficient, property-based, centralised and digitised
planning process to replace the concept of council-based planning via dedicated development plans under
the Development Act
With some prominent exceptions (for example, coastal waters and conservation zones, and overlays
relating to native vegetation, water protection areas and water resources, all of which have a clear
relationship to climate change) the Code does not purport to directly or explicitly address climate change
impacts and climate change mitigation.
Strategic planning issues are addressed by state planning policies. Importantly, the Code must comply
with any principle prescribed by regulations or a State Planning Policy. 57
The Code and associated processes appear to have been constructed largely from the perspective of the
land-owner (including those potentially affected by a proposed development) or developer. It is intended
to provide these stakeholders with easier access to relevant planning provisions and simplify the
assessment process in relation to certain classifications of development. The reforms therefore appear to
be primarily mechanistic, aimed at simplifying the development application and assessment process and
removing the unnecessary duplications that had arisen under the Development Act 1993 (SA) and were
identified by the Expert Panel on Planning Reform.
6.3.3 Assessment categories and development assessment criteria
The decision-making process (assessment pathway) for a particular development application is
determined by the assessment category that applies to the development (accepted, deemed-to-satisfy,
performance assessed and impact assessed). The substantive assessment provisions will depend on the
zone, subzone and relevant overlays. As indicated above, once allocated to a particular assessment
category, different processes apply as follows:
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•

Accepted Development
This category addresses what were specified under the Development Act and Development
Regulations as development not requiring development plan consent – mainly development of a
minor nature. Accepted development under the PDI Act similarly does not require planning consent.
In addition to specific Desired Outcomes and Performance Outcomes, each zone in the Code contains
a table (Table 1) specifying classes of development to be known as “accepted development” provided
all the criteria (Accepted Development Classification Criteria) specified in the table for that particular
class of development are satisfied.
This class of development requires no planning consent. No notification to a relevant authority is
required. However, if that development requires consent under the Building Code building consent
must be obtained from a relevant authority (such as a council or an accredited building professional).

•

Code Assessed Development
There are two subsets to this category. These are “deemed-to-satisfy” development - DTS) and
“performance assessed development” (PAD).
Deemed-to-Satisfy
Development is classified as deemed-to-satisfy if all corresponding and relevant criteria in Table 2 in
each zone are satisfied. These are, or are derived from, deemed-to-satisfy and designated
performance feature criteria for the particular zone, general development policies, subzone criteria
and relevant overlays. The relevant authority for this category is the appointed assessment manager.
This class of development must be granted planning consent.58 A relevant authority will assess the
application against the deemed-to-satisfy criteria specified for that class of development within the
relevant zone. If the proposed development complies with all the DTS criteria (other than in the case
of minor variations) it must be granted consent. The development does not require assessment
against policies and rules applying to performance assessed development under the Code.
It follows that if regard is to be had to the relationship between proposed DTS development and
climate change, the source of any climate change criteria must be the deemed-to-satisfy criteria, if
any, specified for respective zones.
Conditions can be imposed although limited to those that ensure that the development does satisfy
the deemed-to-satisfy criteria.
Performance Assessed Development (PAD)
Performance assessed development is a category arising by default. If a proposed development is not
deemed-to-satisfy development and is not within the category of impact assessed development under
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the Act (see below), then it is performance assessed development and is subject to merits assessment
by the relevant authority based on the provisions of the Code relevant to a PAD determination.59
For the purpose of assessing and determining performance assessed development, Table 3 within
each zone identifies the policies (including performance outcomes) applying to the zone and
subzones, relevant overlays and applicable general development policies found under Part 4 of the
Code. The relevant authority will have regard to this information in assessing and determining the
outcome of a PAD application. The extent to which this information directly or indirectly refers to
mitigation of and adaptation to climate change impacts will determine the extent to which, if any, a
relevant authority should take climate change into account in determining the acceptability of the
application.
• Impact Assessed Development (IAD)
Impact assessed development is development that is either classified within Table 4 as applying to
each zone as “restricted development”, is classified by the Planning, Infrastructure and Development
(General) Regulations 2017 (SA) as “impact assessed development” or declared by the Minister to be
“impact assessed development”. 60 It includes assessment of what are termed under the outgoing
Development Act “major projects or developments.61
6.3.4 Incorporation of SPP5 into the Code
•

Statutory Requirements

As noted above, s 66(3)(f) of the PDI Act states that the Code must comply with any principle specified
by the SPPs. This means that the Code must comply with provisions relating to climate change set out
in SPP5.
SPP5 contains the following relevant principle:
The Planning and Design Code should include a range of overlays that identify both the hazards
that need to be considered when proposing new development and the features that should be
protected due to their contribution to climate resilience, e.g. coastal dunes and natural
environments that store carbon.
However, this principle is framed in non-mandatory terms (“should”) in contrast to the mandatory
requirement of s 66(3)(f). It is therefore questionable whether the principle in the Code conforms to
this statutory requirement.
Given the generalised and non-specific wording of the principles in SPP 5, the Code unsurprisingly
varies in substance and form in addressing climate change and where it does the reference is normally
indirect. “Climate change” is only expressly referred to nine times throughout the Revised Draft Code –
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Phase 3. These references occur principally in relation to bushfire risk, Ramsar wetlands and water
resources protection.
The variety and sources of decision-making criteria under the Code have been identified above.
“Desired Outcomes” specified for respective zones and sub-zones do not expressly refer to mitigation
of or adaptation to climate change. We regard the lack of any reference to climate change in the
“Desired Outcomes” for zones and sub-zones as an unfortunate omission. Given current global
circumstances, and South Australia’s ambitious climate change policies, it is important to identify
outcomes for carbon neutrality and climate resilience in all zones.
Moreover, there are no overlays or general development policies explicitly for climate change
mitigation and adaptation. Some aspects of mitigation and adaptation are implicitly addressed in
overlays such as the Hazards Overlays for bushfire and flooding, and the Water Protection Area
Overlay. However, there is nothing in the Code that indicates how the outcomes, policies, designated
performance features or other associated rules set out within in it relate back to the SPPs. Stakeholders
and decisionmakers must deduce this by examining the particular provisions and their context.
This presents a particular challenge for climate change. If decisionmakers do not have a detailed
understanding of climate change mitigation and adaptation issues, it may be challenging for them to
understand how climate change and SPP 5 relate to provisions in the Code and, hence, give climate
change due consideration as part of the development assessment process.
This process, coupled with the weighing and balancing of interests which relevant authorities
undertake under the Act (see Section 6.4.2 below), has the potential for significant climate change
issues to be under-represented in the assessment process.
A further challenge inherent in the Code is determining the extent to which a decisionmaker has
considered climate change related matters when assessing a development application. In terms of
dealing with any competing provisions in the Code, the PDI Act establishes a hierarchy for addressing
inconsistencies.62
The provisions under the overlays sit at the top of the hierarchy, and therefore take precedence,
followed by those contained in subzones, and then zone. Provisions under the General Development
Policies sit at the bottom of the hierarchy. However, it is unclear how any inconsistencies would be
dealt with should they occur across provisions at the same level of the hierarchy. Moreover, in the case
of merits-based assessment, it is unclear how decisionmakers are to account for the weight they accord
to different provisions.
As climate change is rarely mentioned in the Code, this will make it especially challenging for
stakeholders, as well as members of the community, to understand the extent to which a relevant
authority has considered climate change matters when assessing a development application.
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We suggest that those provisions of the Code that address the issue of climate change be clearly
identified. Additionally, it would assist relevant authorities if the Planning Commission were to issue a
practise direction that clearly explains the significance of such provisions with respect to climate
change mitigation and adaption and their role in the development approval process. This practice
direction should require relevant authorities to explain the extent to which they have considered
climate change related matters in assessing a development application.

6.4

Accounting for climate change factors - development applications under the Code

6.4.1

Accepted Development and Deemed to Satisfy Development
•

Cumulative Impacts and Minor Development – Accepted and Deemed-to Satisfy Development

We understand that, in general, the forms of development that the Code treats as Accepted or Deemedto-Satisfy comprise development forms that have been regarded as minor and/or not raising significant
climate change issues. None of the planning criteria in Table 1 (ADCC) or Table 2 (DTS) specifically refer
to climate change.
However, in relation to a minor form of development that is commonly undertaken in substantial
numbers it is important to consider whether collective climate change impact should be considered and
included in the approval criteria for that form of development.
We suggest that consideration be given to reviewing the criteria in Tables 1 (ADCC) and 2 (DTS) to
determine whether some forms of, relatively minor, development may produce a collective climate
change impact, sufficient to warrant the inclusion of climate-related approval criteria for those forms of
development.
6.4.2

Performance Assessed Development and Impact Assessed Development.63
As suggested above, development that is neither Accepted Development nor DTS development defaults
to the Code Assessed Development sub-category known as Performance Assessed Development. Such
development is assessed on its merits relying on the criteria specified in Table 3 within each zone.
In addition to desired outcomes (DOs) specified for the relevant zone, these criteria are performance
outcomes (POs) specified for the relevant zone and subzones and within the applicable General
Development Policies and the provisions of identified overlays.
It is this category of development that prominently gives rise to the issue of the exercise of discretion by
relevant authorities in assessing the acceptability of the proposed development.
The State Planning Commission has expressed the view that “planning policy and assessment relies upon
balance and judgement, influenced by local circumstances and contemporary knowledge”.64
This is largely reflected in the judgment of Debelle J in City of Mitcham v. Freckman65 (quoting Jacobs J.
in City of Munno Para v. Remove All Rubbish):
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“...where the Development Plan neither permits nor prohibits a particular development,
the task of the planning authority is to weigh up the “pros” and “cons” with due regard
to the guidance afforded by such of the general planning precepts and policies in the
Plan as may be relevant. But to suppose that the “pros” and “cons” are in watertight
compartments, or that they do not overlap, is to ignore the complexity of the subject
matter and the competing elements which have to be weighed in deciding where the
planning balance lies.” 66
It follows that a relevant authority determining a merits application under the PDI Act will apply the
provisions of the Code, weighing them against each other in light of the applicable circumstances.
As suggested above, the lack of specified identification of climate change decision-making criteria
coupled with the weighing and balancing exercise that a relevant authority must undertake in making its
determination on the merits presents a serious risk of significant climate change factors being obscured
in the assessment process and being subordinated to other planning issues contemplated by the PDI Act
and the Code. Lack of direction from the State Planning Commission exacerbates this difficulty.

7. Recommendations
Based on the above analysis, we propose the following recommendations to enhance the capacity of the PDI
Act and new planning system to contribute to climate change mitigation and adaptation for South Australia:
Recommendations:
1. Include mitigation in the objective of SPP 5;
2. Ensure the Principles for Statutory Instruments in SPP 5 are consistent with mandatory statutory
requirements;
3. Acknowledge the urgent timeframe for climate action in SPP 5;
4. Explain how SPP 5 relates to other SPPs;
5. Develop detailed and rigorous guidelines for resolving competition and conflict between SPPs in the
development of the Code and regional plans;
6. Clearly identify provisions in the Code that relate to climate change by introducing a General
Development Policy specifically regarding Climate Change with Desired Outcomes for climate change
mitigation and adaptation. Similarly, all zones should contain Desired Outcomes and Performance
Outcomes for climate change mitigation and adaptation;
7. The SPC prepare a Planning Direction that requires the relevant assessment authority to consider
climate change issues relating to a development application and explain how these issues have been
factored into their decision;
8. Establish formal mechanisms that require the SPC to liaise closely with the Premier’s Climate Change
Council to help integrate state planning and climate change policy and guide future changes to the
Act, Regulations, SPPs, the Code and other instruments.
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8. Conclusions
The Working Group has identified that the Planning Development and Infrastructure Act provides ample
capacity and appropriate machinery for policy makers to effectively address the pressing issue of climate
change as part of the State’s land use planning process.
However, to date, the SPC has produced a modest SPP to guide policy makers when preparing regional plans
and designing and maintaining the Planning and Design Code.
The Code only rarely uses the term “climate change”. Applicants and relevant authorities have little
guidance on how to determine which planning criteria under the Code relate to climate change mitigation
and adaption. Minimal, if any, guidance has been provided by the SPC as to the relative importance of
climate change and how it should be addressed in the planning process.
Coupled with the weighing and balancing requirement inherent in all planning assessments and
determinations, we believe that this situation encourages outcomes where the critical issue of climate
change can be subordinated to any number of other issues and policy objectives identified in SPPs and
implemented through the Code.
In light of the grave and costly impacts that South Australia is likely to incur from climate change, we suggest
that the new planning system be reviewed on an on-going basis to ensure that climate change is given
appropriate consideration in planning policy and the assessment and determination of planning
applications.
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ATTACHMENT 2

Terms of reference – Expert Panel on Planning Reform
1. The Expert Panel on Planning Reform is established to review the state’s planning system and provide advice to the
Government and Parliament for potential reforms.

2. The Expert Panel is required to:
(a)

review legislation relating to planning, urban design and urban renewal—including the Development Act 1993
and the Housing and Urban Development (Administrative Arrangements) Act 1995 [now known as the Urban
Renewal Act 1995]

(b)

review the role and operation of all other legislation that impacts on the planning system

(c)

review statutory and non-statutory governance and administrative arrangements for the planning system

(d)

propose a new statutory framework, governance and administrative arrangements for the planning system,
and

(e)

consider any matters referred to the Panel by the Minister for advice.

3. Recommendations of the Expert Panel must have regard to the vision for:
(a)

a vibrant inner city for Adelaide—including the city centre, park lands and inner suburbs

(b)

liveable, affordable and healthy neighbourhoods, and

(c)

thriving, sustainable regional communities as outlined in The 30-Year Plan for Greater Adelaide and the new
strategic plans for regional areas of the state.

4. The Expert Panel is required to:
(a)

consult widely with the community, industry, councils and parliamentarians

(b)

review interstate and overseas planning systems and urban renewal legislation, and

(c)

consider relevant public reports and academic research relating to planning, urban design and urban
renewal.

5. The Expert Panel must provide a final report outlining recommendations for a new planning system by no later
than the end of December 2014.

6. The Expert Panel may provide such interim reports or other advice to the Government as it thinks fit, including
advice on any matters that can be acted upon ahead of its final report.

7. Draft legislation will be developed by the Government, with the assistance of the Expert Panel. The Government
will consult with parliamentarians in drafting legislation.
Hon John Rau MP Deputy Premier Minister for Planning
February 2013
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ATTACHMENT 3
The Planning, Development and Infrastructure Act 2016 (the PDI Act)
Commencement
Provisions of the PDI Act have been introduced in stages since the Act was proclaimed to commence in
March 2017. The Act is largely operational although some provisions have not yet commenced.
Purpose and Objects
The Act
“ . . . . provides for matters that are relevant to the use, development and management of land and
buildings, including by providing a planning system to regulate development within the State, rules with
respect to the design, construction and use of buildings, and other initiatives to facilitate the
development of infrastructure, facilities and environments that will benefit the community . . . . .” 67
The objects of the Act are specified in section 12 as follows:
“The primary object of this Act is to support and enhance the State's liveability and
prosperity in ways that are ecologically sustainable 68 and meet the needs and
expectations, and reflect the diversity, of the State's communities by creating an
effective, efficient and enabling planning system, linked with other laws, that—
(a) promotes and facilitates development, and the integrated delivery and
management of infrastructure and public spaces and facilities, consistent with
planning principles and policies; and
(b) provides a scheme for community participation in relation to the initiation and
development of planning policies and strategies”.
State Planning Commission
The Act establishes a Planning Commission69, its functions being specified in section 22. Fundamentally,
the Planning Commission is to act as the State's principal planning advisory and development assessment
body.70 The Planning Commission’s role as a relevant authority is detailed in section 94 of the Act. That
function is undertaken by the State Commission Assessment Panel (SCAP), a committee of the Commission
established under section 29 of the Act.
Community Engagement
67

See long title.

68 The term “ecologically sustainable” is not defined in the Act.
69
70

See s 17
See s 22(1)(a)
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The Act provides for the preparation and maintenance of a Community Engagement Charter. 71 That
document is the basis for community engagement in the preparation and amendment of statutory
instruments (including EPPs and the Planning and Design Code) as contemplated by the Act, other
circumstances contemplated by the Act and in other circumstances determined by the Minister on the
advice of the Commission.
State Planning Policies
SPPs are the foundation of planning direction and determinations in the State. They “collectively set out
the State's overarching goals or requirements for the planning system”. 72
The Commission may prepare SPPs on behalf of the Minister. 73 A proposal to prepare a policy may be
initiated by the Commission acting at the request of the Minister. In all other cases of proposals to prepare
“designated instruments” the Commission may act on its own initiative or at the request of the Minister. 74
The Act requires the preparation of an SPP addressing climate change (see section 62 and see below). This
has occurred through the preparation of SPP 5.
SPPs may not be taken into account by relevant authorities in determining development applications.75
SPPs are to be used in the formulation of regional plans and the Planning and Design Code (see below).
Planning and Design Code (the Code)
In addition to the applicable design standards, the Code is the statutory instrument to which a relevant
authority must have regard when determining a development application. 76 The Code effectively replaces
and consolidates the planning provisions of pre-existing and existing development plans prepared under
the Development Act 1993.
SPPs and regional plans are not to be taken into account when making such determination. It follows that
the extent to which the Code has adopted the provisions of relevant SPPs and regional plans will be a
critical factor in the provision of relevant planning criteria (including climate change) to a relevant
authority.
Relevant Authorities
Part 6 of the Act establishes a series of relevant authorities for making determinations in relation to
specified classed of applications (see Division 5). Relevant authorities comprise assessment panels
(including the State Commission Assessment Panel – SCAP), assessment managers and accredited
professionals.
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See s 44.
Section 58(2)
73
Section 58.
74
Section 73.
75
Section 58(4)
76
Section 102.
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Assessment Categories
The PDI Act has changed the way in which developments are classified for the purpose of planning
assessment. They PDI Act has removed the old categories of:
•
•
•
•
•
•

complying development,
non-complying development;
merit development;
major developments or projects;
Crown development and public infrastructure development; and
Electricity infrastructure development.

and replaced them with new categories, being:
•
•
•

•
•

Accepted development,77
Code Assessed Development,78 which has two subcategories of “deemed to satisfy” and
“performance assessed” development;
Impact assessed development,79 which is made up of three subcategories, being restricted
development, impact assessed development (classified by the regulations) and impact
assessed development declared by the Minister;
Essential infrastructure; and
Crown development.

Accepted development requires no planning consent. In relation to the two subcategories of Code assessed
development:
• “deemed-to-satisfy” development must be granted planning consent80;
• “performance assessed” development must be assessed on its merits against the Planning
and Design Code81.
In relation to the subcategories of impact assessed development:
• restricted development may be assessed by the Commission, which must take into account
the relevant provisions of the Planning and Design Code (but is not bound by those
provisions)82;
• the other two subcategories require assessment on merit in accordance with the relevant
provisions of the Act83.
The Act also establishes separate rules governing the assessment of infrastructure 84 and Crown
development85.
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Section 104.
See Subdivision 3.
79
See Subdivision 4.
80
Section 106.
81
Section 107.
82
Subsection 110(10).
83
See Subdivision 4.
84
See Part 8 and Part 13.
85
See Part 9.
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